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The IRS is Attempting to Reach More Eligible Taxpayers Using Facilitated Self 
Assistance.

In response to the increasing need for return preparation services, the IRS developed the 

Facilitated Self Assistance (FSA) model to reach more taxpayers and help them become self-

sufficient by incorporating taxpayer education into return preparation.  IRS employees at 

certain TAC sites, and certified VITA/TCE volunteers, help taxpayers prepare their own re-

turns, serving as facilitators and answering questions.  This enables assistors to work with 

multiple taxpayers simultaneously.  Taxpayers benefit by learning to use a computer to 

prepare their returns, and receive free online access to tax software from the FFA vendors.37  

IRS research confirms that lack of access to computers and fast Internet connections is a 

significant barrier to taxpayers filing their own returns, and that an estimated 16 million 

more taxpayers would use FSA if the IRS made it more readily available.38  To its credit, 

the IRS has worked closely with partners to identify the VITA and TCE sites best suited to 

the FSA model (e.g., colleges and universities with “tech-savvy” populations that fall within 

the income limits of the program), pinpointing its marketing effort on “self-sufficiency 

and learning about taxes.”  In 2012, all 50 states had access to FSA software.39  Although 

approximately 1,000 VITA/TCE sites applied for Site Identification Numbers (SIDN), only 

slightly more than 500 sites transmitted the more than 10,500 returns self-prepared in 

2012.40  Moreover, despite the reported success at these volunteer sites, the IRS has installed 

FSA capability at only 37 of its 401 TACs.41  The IRS should accelerate the deployment of 

FSA terminals to its TACs and encourage more VITA/TCE sites to take advantage of them.  

This would improve services at TAC sites and produce the same benefits the IRS and tax-

payers are realizing at some VITA/TCE sites (i.e., the ability to help more taxpayers prepare 

returns, reduced wait times, access to free tax software, fast Internet connections, and help 

from experienced IRS employees).42 

Assisting Taxpayers who Seek Direct Return Preparation Assistance Should Be a 
Central Component of IRS Service Delivery.

Many taxpayers in the target population for TAC return preparation assistance (e.g., low 

income, elderly, disabled, and limited English proficiency) cannot wait long times to be 

served or be turned away.  The IRS should adopt a policy that allows taxpayers to make 

37 IRS Free File, Alternative Filing Methods (FAST and Alternative VITA/TCE Site Model) 8 (Aug 3, 2011).  As of October 30, 2012, FFA offers services to 22 
states that have cooperative free file programs.  It also offers services to seven states that do not have a state income tax.  See IRS response to TAS 7-day 
check for factual inaccuracies, Item 10 (Nov. 21 2012).

38 IRM 22.30.1.3.1.1.1 (Oct. 1, 2011); IRS Publication 4671, VITA, Program Overview and Requirements 3; SPEC, FY 2012 Program Guide 7.  In FY 2012, 
the IRS expanded FSA capability to all 50 states.  In FY 2011, taxpayers prepared more than 4,000 returns at over 100 sites.  See IRS, Annual Report to 
Congress: Progress on the Implementation of The Taxpayer Assistance Blueprint 20-21 (Mar. 14, 2012).  IRS Response to TAS Request for Information, 
Item 7 (Jul. 19, 2012).

39 SPEC FY 2012 Program Guide 6.
40 IRS response to TAS information request, item 7 (June 19, 2012).  In 2011, approximately 400 sites applied for Site Identification Numbers (SIDN), with 

106 sites reporting 4,200 self-prepared returns.  In 2012, approximately 1,000 sites applied for SIDNs, with 504 sites filing 10,586 self-prepared returns.
41 GAO-12-176, 2011 Processing Gains, but Taxpayer Assistance Could Be Enhanced by More Self Service Tools 18 (Dec. 2011).
42 IRS Publication 4907, IRS Freefile Introduces Free Assisted Self-Service Tax Preparation (Dec. 2010).
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appointments and accepts walk-in customers for FSA or direct return preparation assis-

tance.  Terminals could be reserved and experienced employees could serve as “floaters,” 

attending to taxpayers as they arrive.43  

The National Taxpayer Advocate applauds the outstanding work of the many dedicated 

volunteers who serve each year preparing returns, but remains concerned about the IRS’s 

continuing shift away from assisting taxpayers who want direct IRS help.  VITA sites are 

stretched to their limits and the IRS does not provide nearly enough support and oversight 

to its volunteer programs to ensure accuracy and confidentiality.  Moreover, the IRS itself 

has imposed limitations on what volunteer programs can do.  For example, the IRS directed 

VITA sites not to handle returns for taxpayers in the region where Hurricane Katrina 

struck, presumably because it believed the returns would be too complex for volunteers to 

prepare accurately.44  Improving customer service, as well as enforcement, is essential to 

achieving a high rate of compliance.  Assisting taxpayers who seek help computing their 

tax liabilities and preparing their returns should continue to be a central component of 

taxpayer service.  

The IRS Relies on VITA for Return Preparation But Continues to Give Inaccurate or 
Incomplete Information About Site Locations, and Provides Tax Software Embedded 
with a Costly Commercial Product.

IRS Employees Have Provided Inaccurate or Incomplete Information About VITA 
Sites to Callers for Nearly a Decade.

The IRS’s growing reliance on volunteers allows it to serve more taxpayers with fewer 

employees.45  However, the Treasury Inspector General for Tax Administration (TIGTA) 

has repeatedly addressed concerns about the way IRS telephone assistors provide VITA 

site information to taxpayers.  TIGTA reported that assistors at 45 percent of IRS call sites 

tested provided inaccurate information46 that did not always include accurate site locations, 

hours of operation, and services offered for 33 percent of VITA sites.47  TAS’s own evalua-

tion of the services provided by IRS assistors revealed that they continue to give taxpayers 

incomplete information about VITA.  For example, the IRS did not provide information 

about site accessibility in nearly 90 percent of the calls, and did not provide language avail-

ability at VITA sites nearly 60 percent of the time.48  This shows that the IRS is failing to 

43 For an in-depth discussion of TAC operations, see Most Serious Problem: The IRS Lacks a Serivcewide Strategy that Identifies Effective and Efficient Maens 
of Delivering Face-to-Face Taxpayer Services, infra/supra.

44 Tax Return Preparation Options: Hearing Before the S. Comm. on Finance, 108th Cong. 5 (2006) (Statement of Nina E. Olson, National Taxpayer Advocate).
45 SPEC FY 2012 Program Guide 3.  
46 TIGTA, Ref. No. 2006-40-004, Significant Improvements Have Been Made in the Oversight of the Volunteer Income tax Assistance Program, but Continued 

Effort Is Needed to Ensure the Accuracy of Services Provided  3, 17, 22 (Nov. 2005).
47 TIGTA Ref. No. 2006-40-125, Oversight and Accuracy of Tax Returns Continue to Be Problems for the Volunteer Income Tax Assistance Program 18, 21 

(Aug. 31. 2006).
48 TAS, VITA Site Survey (April 2012).  TAS made 398 calls to the VITA Assistance Line from mid-March to mid-April, 2012.  We recorded how long assistors 

took to answer calls, and whether they provided complete and accurate VITA site information (e.g., nearest site location, days and hours of operation, site 
accessibility information for taxpayers with disabilities, foreign language services for taxpayers with limited  proficiency in English, etc.).  The survey results 
are statistically valid for the timeframe sampled at a 95 percent confidence level, and a margin of error no greater than +/- 4.86 percent.  
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assist taxpayers by not giving them the information to determine whether services are actu-

ally available.  The IRS also may not have all the current information about each VITA site.  

This failure is significant because the IRS is using VITA and TCE as the primary points of 

face-to-face return preparation.

Tax Software the IRS Provides to VITA/TCE Organizations Contains an Embedded 
Commercial Debit Card Product that Imposes Costly Fees. 

The private sector plays an important role in tax administration, but there is a need for 

greater standardization and control over the content of commercial tax software for 

consistency, and to avoid potential conflicts of interest.  In the 2011 filing season, almost all 

of the roughly 12,000 VITA and TCE sites offered debit cards to taxpayers with refunds.49  

Although the IRS claims that it does not endorse any one commercial product over another, 

the software it provides to VITA and TCE sites — CCH TaxWise — contains an embedded 

Western Union product that charges fees for using the debit cards used to issue refunds 

(e.g., for ATM cash withdrawals) that are higher than the fees charged by some of its 

competitors.50 

The National Taxpayer Advocate raised this issue in her 2011 Annual Report to Congress.  

However, the IRS has not taken action to protect taxpayers.  The incorporation of the 

Western Union Money Wise prepaid card in the TaxWise software the IRS provides to 

VITA and TEC sites free of charge creates an unfair advantage, and essentially represents 

an indirect endorsement of this product by the IRS.  When the National Taxpayer Advocate 

first raised the issue, the IRS represented that the debit card feature had not been incor-

porated into the software at the time the IRS entered into the contract with CCH.  The 

National Taxpayer Advocate urged the IRS to eliminate all references to the commercial 

product in the TaxWise software, but CCH has yet to remove the product.  The TaxWise 

monthly activity report the IRS receives from CCH has revealed that over 4,000 taxpayers 

using VITA have purchased the product.  The National Taxpayer Advocate, again, urges 

the IRS to avoid any appearance of a conflict of interest by renegotiating the contract 

agreement with CCH and demanding that CCH remove the Western Union product from 

TaxWise.51  

49 GAO-11-481, 2011, Tax Filing: IRS Dealt with Challenges to Date but Needs Additional Authority to Verify Compliance 31 (March 2011).
50 See IRS response to TAS information request, Item 12 (June 19, 2012).  The IRS does not require VITA/TEC sites to use the software it provides (TaxWise); 

however, it prohibits VITA/TCE grant recipients from using grant funds to purchase other commercial tax software.  See also IRS response to TAS 7-day 
check for factual inaccuracies, Item 18 – Prepaid Card Comparison (Nov. 21 2012).

51 National Taxpayer Advocate 2011 Annual Report to Congress 405, 410, 413, 417-418.  For a detailed discussion of the debit cards, see Most Serious 
Problem: A Proactive Approach to Developing a Government-Issued Debit Card to Receive Tax Refunds Will Benefit Unbanked Taxpayers, infra/supra.
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CONCLUSION

The National Taxpayer Advocate preliminarily recommends that the IRS:  

■■ Develop a government-provided electronic version of the Form 1040 that allows tax-

payers to e-file all 1040 series forms and schedules, with computational capability and 

with links to forms, instructions, related worksheets, and publications. 

■■ Develop a portal to a government-controlled database from which taxpayers can import 

third-party data.

■■ Allow taxpayers to make appointments for return preparation, and accommodate walk-

in customers.

■■ Accelerate the deployment of FSA terminals to TACs, and encourage more VITA and 

TCE sites to use them.

■■ Reassess procedures for maintaining VITA site information and for ensuring assistors 

provide the information callers need to access services, and implement measures to 

improve accuracy. 

■■ Renegotiate the contract with CCH to remove the Western Union debit card product 

from the TaxWise software, and solicit competitive bids for a debit card product. 

IRS COMMENTS

The IRS supports the goal of ensuring no-cost filing alternatives for taxpayers in need of 

such services to meet their filing obligations.  The IRS does this in many different ways.  

In a limited fashion, the IRS is able to provide these services directly in its Taxpayer 

Assistance Centers.  The IRS has added Facilitated Self-Assistance to many TAC locations 

to further support taxpayers and is piloting Virtual Service Delivery.  The IRS is able to 

support a greater number of taxpayers through its partnerships with VITA sites and TCE 

sites.  To expand free self-return preparation access to the more than 16 million taxpay-

ers who qualify for free tax preparation services, the IRS developed and implemented its 

FY 2013 Alternative Filing Strategy which includes a “You Choose” model where partners 

and taxpayers select between eight vendors to deliver free self tax preparation services at 

a virtual or physical location.  The IRS continually evaluates these methods and emerging 

ideas for providing low-income taxpayers with no cost alternatives for meeting their tax 

return filing obligations. 

TACs.  Delivering excellent customer service is a priority of the IRS.  The TACs are one of 

the vital resources available to taxpayers.  TAC assistors provide a variety of services to tax-

payers who visit the 397 TAC locations throughout the country.  The TAC program provides 

face-to-face assistance to taxpayers who cannot resolve their problem over the telephone or 

through correspondence, need a document issued to them in a reasonable period of time, 

or prefer face-to-face contact.  In FY 2012, this type of live assistance was provided to seven 

million taxpayers. 
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As noted above, the IRS is able to provide these free tax preparation services for a limited 

number of taxpayers directly in its TACs.  Specifically, TAC sites prepare tax returns for 

walk-in clients several days per week throughout the year on a first-come, first-served basis.  

Appointments are available to taxpayers with special needs, such as those with disabilities, 

at the discretion of local TAC management, although return preparation is generally offered 

on a first-come, first-served basis each day until capacity is reached.  The IRS has concluded 

that the scheduling of appointments for return preparation would reduce resources avail-

able to provide services to taxpayers who are awaiting other services that only the IRS can 

provide.  

FSA.  As also noted above, the IRS has added FSA to many TAC locations to further sup-

port taxpayers and is piloting VSD.  FSA is a new approach that incorporates tax education 

into the tax preparation process.  Certified volunteers assist taxpayers in preparing their 

own returns.  Since the role of the volunteer is that of a teacher or facilitator, multiple 

taxpayers can be assisted simultaneously.  In a limited resource environment, this model 

can provide ex panded access to additional taxpayers at minimal cost to the IRS.  For FY 

2012, all 50 states will have access to software for an FSA site.  The IRS has developed 

a partnership with the Department of Education to promote and provide outreach to an 

estimated four million college students, parents, and educators on FSA.  Additionally, the 

IRS is collaborating with other federal agencies, the military, and educational and faith-

based institutions to promote FSA.  The targeted audience is for taxpayers that meet VITA 

requirements but cannot access a traditional site or do not need one-on-one assistance.  

This year, more than 210 employees have been trained on all aspects of FSA to ensure suc-

cessful implementation.  The additional trained staff allows IRS to provide more hands-on 

guidance to taxpayers and partners as they use the new tools at alternative filing sites.  The 

IRS will continue to seek funding to expand FSAs to additional TACs.

VSD.  During FY 2012, the IRS completed the VSD pilot in the TACs, and it was deemed 

successful serving almost 17,000 taxpayers through the end of September.  The report 

showed that the vast majority (87 percent) of taxpayers using VSD reported that they re-

ceived resolution for their main issue.  An even larger number of respondents (91 percent) 

reported that they would be willing to use video assistance again during a future visit.  

The IRS will be expanding the VSD program in FY 2013.  Planning is underway to deploy 

virtual service in six TACs and six partner sites for the 2013 filing season.

Referral to VITA/TCE.  When TAC assistors are unavailable to prepare returns during 

the days offered and FSA or VSD do not meet sufficiently the needs of a taxpayer, TAC 

employees will educate that taxpayer on all other free filing options.  These options include 

directing taxpayers to local IRS-sponsored VITA sites or TCE sites and to other available 

free electronic filing options (IRS Free File and IRS Free Fillable Forms) that could possibly 

reduce their time waiting for return preparation services in TACs.  Many VITA and TCE 

sites receive grants from the IRS to prepare returns with the low-income, elderly, disabled, 

and those that speak limited English, with some open year-round.  
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The IRS has reassessed procedures for maintaining VITA site information and for ensuring 

assistors provide the information callers need to access services, and implement measures 

to improve accuracy.  In 2012, the IRS released the VITA locator available on IRS.gov.  This 

tool, which has been shared with IRS phone assistors, allows assistors and taxpayers to 

locate available VITA sites within the taxpayer’s community.  External VITA and TCE part-

ners share data with the IRS concerning the availability of their sites during and after the 

filing season.  This ensures that site information such as locations and hours of operation 

are timely updated on the IRS.gov VITA Site Locator, a new online tool that allows assis-

tors and taxpayers to locate available VITA sites within the taxpayer community.  The tool 

is updated twice per week to ensure that new information is recorded in a timely manner.  

Providing this information informs taxpayers regarding free tax preparation services avail-

able in their respective communities.

For many years, IRS has partnered and financially supported the development of VITA and 

TCE sites around the country to ensure that there are sufficient no cost tax preparation ser-

vices.  In these settings, the IRS trains volunteers who become certified to prepare taxpayer 

returns in face-to-face meetings using a standard intake sheet, interview and quality review 

process.  Last year, VITA and TCE volunteers prepared returns with a 92 percent rate of 

accuracy.  Recently, we have developed, through the expanded use of technology, Virtual 

VITA and TCE, which functions in the same manner except that modern technology is 

used to connect the volunteer and the taxpayer in lieu of an in person meeting.  Technology 

typically includes broadband Internet, fax, and video conference.  Although this may be 

more necessary in remote locations where it is difficult to find a traditional VITA/TCE site, 

the approach can also be expanded in urban settings to supplement traditional VITA/TCE 

assistance.

With respect to the Western Union debit card product from the TaxWise software, we do 

not endorse any commercial financial product offered by VITA/TCE partners.  As we noted 

in last year’s Annual Report, TaxWise did not include a debt card feature at the time the 

IRS entered into a software contract with this provider.  The debit card feature will not be 

available for use during the TY 2012 filing season.  The new 2014 contract will also include 

a prohibition on offering a debit card product in software purchased by the IRS.

Finally, and very importantly, the IRS has never denied service to any disaster area or 

directed volunteers to discontinue tax preparation services in a disaster area.  The MSP 

incorrectly asserts that “IRS directed VITA sites not to handle returns for taxpayers in 

the region where Hurricane Katrina struck, presumably because it believed the returns 

would be too complex for volunteers to prepare accurately.”  The IRS firmly believes that 

VITA and TCE sites offered tax preparation service to Katrina victims and should and will 

continue to provide such services to any qualifying taxpayer within the scope of the VITA/

TCE program, regardless of location.  
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Free File Alliance.  The IRS provides Free File Fillable Forms (FFFF) through its public 

partnership with the Free File Alliance.  The Free File program supports 70 percent of 

taxpayers using an income threshold to ensure that this goal is achieved.  No member of 

the Free File Alliance is allowed to make its free offer available to more than 50 percent of 

this population to promote and ensure adequate market competition among the members 

of the Free File Alliance.  The Free File Alliance ensures that there is at least one offer listed 

on IRS.gov for eligible taxpayers to file their return.  There are no gaps in coverage for 

qualified taxpayers.  Free File Fillable Forms, which is accessed from IRS.gov, represents an 

electronic version of the paper Form 1040.  IRS publications and instructions are included 

with the FFFF program.  

The IRS provides a government-provided electronic version of the Form 1040 through its 

public and private partnership with the Free File Alliance.  IRS publications and instruc-

tions are included with the Free File Fillable Forms program.  As currently developed, there 

is no cost to the federal government for software development and maintenance.  

In 1998, Congress recommended in Public Law 105-206 that the IRS cooperate with and 

encourage the private sector by encouraging competition to increase electronic filing of 

such returns.  In 2003, the Treasury Department issued Report on Return Free Tax Systems: 

Tax Simplification is a Prerequisite as requested under the 1998 statute.  The report found 

“that moving to a return-free tax system without first simplifying the income tax code 

would require substantive changes in tax administration.  Added burden would be placed 

on employers and other payers of income who would be required to accelerate reporting of 

W-2s and 1099s, and the IRS and SSA would have to speed up the processing and editing 

of these income reporting documents to avoid significant delays in refunds.”

In April 2007, the GAO published the report, Taxpayer Services State Experiences Indicate 

IRS Would Face Challenges Developing an Internet Filing System with Net Benefits.  The 

study reported that states with direct state filing systems showed low usage.

The development, delivery, and support of software to a broad market is already in place 

in the private industry.  In 2012, IRS reached a milestone of achieving the 80 percent e-file 

objective for 1040 returns through its strong partnership with private industry.

With respect to the concerns expressed regarding Free File, taxpayers give Free File high 

customer satisfaction ratings.  According to a 2009 survey by Russell Research, 95 percent 

of taxpayers using Free File intended to use the program the following year.  Ninety-eight 

percent would recommend Free File to others, and 96 percent would recommend Free 

File Fillable Forms to others.  Also, according to Russell Customer Satisfaction survey, 97 

percent of those surveyed found the process of selecting a free file company either Very 

Easy or Somewhat Easy.  In 2012, IRS took additional steps to simplify the offers by mak-

ing the information easier to understand.  Additionally, taxpayers may find the company 

that works best for them by selecting the IRS created interactive tool, Help me choose a 
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company at www.IRS.gov/freefile.  By answering a few simple questions, the application 

narrows the number of companies available to meet that taxpayer’s needs.

In addition, there are a number of examples where the Free File Alliance has stepped up to 

meet urgent requests of IRS and the needs of the American taxpayer as a result of late-

passed congressional tax legislation. 

1. In 2008, taxpayers who normally did not have to file a tax return could use Free File to 

receive their 2008 Economic Stimulus Payment.  Many Free File companies updated 

their software in time to offer free taxpayer assistance for claiming their $300 (indi-

viduals) or $600 (married couples) Economic Stimulus Payment.  

2. Under the Mortgage Forgiveness Debt Relief Act of 2007, enacted December 20, 2007, 

taxpayers could exclude debt forgiven on their principal residence by filing Form 982.  

Many of the Free File companies updated their programs based on late legislation to 

allow taxpayers to e-file Form 982 for free.  Free File added this capability and met IRS 

needs to start e-filing Form 982 returns as soon as IRS started accepting them in March 

of 2008.

3. In 2011, late tax law changes resulted in the IRS needing extra time to update its sys-

tems as a result of the December 17, 2010 enactment of the Tax Relief, Unemployment 

Insurance Reauthorization and Job Creation Act of 2010.  This Act extended a number 

of expiring provisions, including state and local sales tax, higher education tuition 

and educator expenses deductions.  As a result, the IRS could not start accepting Form 

1040 Schedule A, Itemized Deductions; Form 8917, Tuition and Fees Deduction; and 

the Education Expense deduction on Form 1040 (line 23) until February 14, 2011.  To 

minimize taxpayer burden, the Free File Alliance updated software at the start of the 

filing season to allow taxpayers to prepare their returns.  These companies stored the 

returns and began submitting them after February 14, 2011, the date that the IRS could 

accept the denoted forms and fully process the returns.  

We are appreciative of these kinds of benefits that are created through the synergies of our 

well-established public-private partnership with the Free File Alliance at the same time that 

we are able to make available a free filing option to 70 percent of all taxpayers required to 

file federal tax returns.  

http://www.IRS.gov/freefile
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Taxpayer Advocate Service Comments

The National Taxpayer Advocate is pleased that the IRS recognizes the need for no-cost 

filing alternatives to improve voluntary filing compliance, and that TAC sites should make 

it a priority to deliver excellent customer service.  We agree that the TACs play a vital role 

helping the low and middle-income taxpayers who prefer to visit the IRS in person to 

satisfy their filing obligations.  We commend the IRS for the inroads it is making in using 

Facilitated Self-Assistance to encourage and assist taxpayers who seek to become more 

self-reliant, by integrating tax education with return preparation assistance.  We are encour-

aged by the Virtual Service Delivery pilot program and commend the IRS for making the 

software accessible in all 50 states in FY 2012.  We also hope to see the IRS realize VSD’s 

full potential in bridging the geographical divide that now prevents taxpayers in outlying 

rural areas from accessing the free services they need, by using it to increase direct return 

preparation assistance at TACs and volunteer sites in 2013.  

However, the National Taxpayer Advocate is disappointed that the IRS has concluded it 

cannot afford to schedule appointments at the TACs for taxpayers who ask the IRS for 

help in preparing their returns.  The IRS says it has chosen to serve only a limited number 

of taxpayers because to do otherwise would reduce the resources available for taxpayers 

who need “other” services that “only the IRS can provide.”  The implication here seems to 

be that delinquent taxpayers with balance due accounts and taxpayers who have not filed 

delinquent returns are more important than those who are trying to remain compliant.  

We understand the IRS is struggling to reach as many taxpayers as it can, with limited 

resources, and that “in extreme or emergency circumstances, Group Managers will have the 

discretion to authorize the preparation of returns.”52  However, we believe this approach is 

shortsighted and counterproductive, and that a better approach would be to allocate more 

resources to helping compliant taxpayers prepare their returns, by providing appoint-

ments for those who request them, and by offering return preparation to walk-in taxpayers.  

Improving both customer service and enforcement is essential to achieving a high rate of 

compliance.  We continue to believe that assisting taxpayers who seek help computing their 

tax liabilities and preparing their returns should be a central component of taxpayer service 

and that the IRS needs to do more to satisfy the needs of these taxpayers.

The IRS contends that it has reassessed the procedures for maintaining VITA site infor-

mation, and for ensuring that its telephone assistors provide callers the information they 

need to access VITA services.  The National Taxpayer Advocate is pleased that the IRS 

has installed a new online locator tool (which the IRS indicates is updated twice weekly) 

that allows taxpayers and assistors to find VITA sites in their communities, and that VITA 

and TCE volunteers prepared returns with a 92 percent accuracy rate during the 2012 

52 FY 2012 Return Preparation in Taxpayer Assistance Centers (TACs), Field Assistance 6 (Jan. 23, 2012).
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filing season.53  However, we remain concerned that the IRS has elected not to address the 

findings from TAS’s own evaluation of the services provided by telephone assistors, which 

revealed that in 2012 assistors failed to provide site accessibility information in 90 percent 

of the calls, and failed to provide language availability at VITA sites nearly 60 percent of 

the time.54  We believe that while updating the locator on the IRS website is critical, it is 

not enough.  Assistors responding to callers must convey the site information as well and, 

therefore, it seems clear they are not using the new locator tool correctly.  The IRS should 

make it a requirement to use the locator, and should perform quality reviews, including 

checking the contact recordings, to make certain assistors are providing complete and cor-

rect information.  The IRS has not addressed this failure in its response.  

The National Taxpayer Advocate is pleased that the IRS plans to adopt the recommendation 

we made in the 2011 Annual Report to remove the Western Union debit card product from 

its TaxWise software.  We applaud the IRS for this step and look forward to reviewing the 

TY 2012 software and 2014 licensing agreement.

The IRS asserts that it has never denied service to any disaster area or directed volunteers to 

discontinue tax preparation services in a disaster area, and that it “…firmly believes that VITA 

and TCE sites offered tax preparation service to Katrina victims and should and will continue 

to provide such services to any qualifying taxpayer within the scope of the VITA/TCE pro-

gram, regardless of location.”  As we have reported, when the National Taxpayer Advocate tes-

tified before Congress, in April of 2006, she stated “The IRS must remain open for business to 

taxpayers who seek assistance from the government in preparing their returns,” noting, “…the 

IRS directed VITA sites not to prepare returns in the zone where Hurricane Katrina struck, 

presumably because it believed the returns would be too complex for volunteers to prepare 

accurately.”  In late 2005, the IRS reported that it had contemplated working casualty losses 

at its volunteer sites, but the complexity of the law in this area posed a significant risk to the 

quality of services that volunteer preparers could provide, and that they would not complete 

these returns (i.e., “Casualty losses are out of scope for the entire VITA program.”).55

The IRS contends that it provides an electronic version of Form 1040 through its agree-

ment with the Free File Alliance (i.e. Free File and Free Fillable Forms), and that there are 

no gaps in this delivery system for “qualified” taxpayers.  However, we believe the existing 

system needs improvement.  It does not support electronic filing for all forms and sched-

ules in the 1040 series, does not leverage the computational capability of today’s computers, 

53 TIGTA, Ref. No. 2012-40-088. Ensuring the Quality Review Process Is Consistently Followed Remains a Problem for the Volunteer Program: Highlights 1 
(July 27, 2012).

54 TAS, VITA Site Survey (April 2012).
55 Tax Return Preparation Options: Hearing Before the S. Comm. on Finance, 108th Cong. 5 (2006) (Statement of Nina E. Olson, National Taxpayer Advo-

cate); Hurricane Katrina National Partner Conference Call, Speaker Notes 4 (Nov. 29, 2005); SPEC Nationwide Hurricane Katrina Conference Call, Min-
utes 3 (Oct. 26, 2005); Alert: AM IMF/BMF 07057, Scheduling pro-bono assistance for taxpayers affected by Hurricanes Katrina, Rita and Wilma (Nov. 
22, 2007).  The IRS reported that it would no longer be taking referrals for scheduling pro bono assistance due to Hurricanes Katrina, Rita, and Wilma, 
noting that all VITA sites have closed with the passing of the October 16 extension deadline.  CARE no longer has the ability to refer these requests to 
the practitioner community.  “If taxpayers or their representatives request assistance, please advise them this assistance is no longer available.”
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with fillable worksheets that could transfer computations to the fillable forms, and is not 

currently available to 100 percent of U.S. taxpayers.  As we explained in the report, and 

as the National Taxpayer Advocate stated in her 2006 testimony, the government should 

make it possible for all taxpayers — not just “qualified” taxpayers — to file their returns 

electronically without having to pay a fee.56  If the IRS developed a government-provided 

electronic version of the Form 1040 — that would allow taxpayers to e-file any of the1040 

series forms and schedules, with computational capability and with links to forms, instruc-

tions, worksheets, and publications — all individual taxpayers could prepare and e-file their 

returns for free.  

Finally, the IRS asserts that, in 1998, Congress recommended that it cooperate with the 

private sector, and encourage competition to increase electronic filing, and that moving to 

a return free tax system without first simplifying the tax code would require substantive 

changes in tax administration.  However, the National Taxpayer Advocate would point out 

that, at the same time, in the same law, Congress required the IRS to develop a return free 

tax system.  Moreover, given that we are now discussing the need for accelerated, real-

time, tax information for fraud prevention, as well as for improved accuracy, the National 

Taxpayer Advocate believes the IRS has presented a feeble, archaic, response, one grounded 

in 20th Century tax administration and technology.  

In conclusion, the National Taxpayer Advocate recommends that the IRS:

1. Develop a government-provided electronic version of the Form 1040 that allows 

taxpayers to e-file all 1040 series forms and schedules, with computational capability 

and with links to forms, instructions, related worksheets, and publications. 

2. Develop a portal to a government-controlled database from which taxpayers can 

import third-party data.

3. Allow taxpayers to make appointments for return preparation at TACs, and accom-

modate walk-in customers.

4. Accelerate the deployment of FSA terminals to TACs, and encourage more VITA and 

TCE sites to use them.

5. Continually reassess procedures for maintaining VITA site information and ensuring 

that telephone assistors provide the information callers need to access services, and 

implement measures to improve accuracy, including requiring IRS phone assistors 

to use the VITA Site Locator and monitoring accuracy through quality review and 

contact recording.

Recommendations

56 Tax Return Preparation Options: Hearing Before the S. Comm. on Finance, 108th Cong. 2 (2006) (Statement of Nina E. Olson, National Taxpayer Advocate).
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#14
	� The IRS is Striving to Meet Taxpayers’ Increasing Demand for 

Online Services, Yet More Needs to be Done

RESPONSIBLE OFFICIAL  

Rajive Mathur, Office of Online Services

DEFINITION OF PROBLEM	

Taxpayers increasingly use online services to perform a variety of tasks in their daily lives, 

including financial transactions.  Surveys show that the average U.S. taxpayer spends 

approximately 15.5 hours per week using the Internet.1  In addition, approximately 30 per-

cent of U.S. taxpayers use mobile Internet services for advanced activities, including mobile 

banking, at least monthly.2  

The IRS is striving to meet this growing demand by creating more online products.  The 

Office of Online Services (OLS) is responsible for developing technology for taxpayers, 

practitioners, and IRS employees across a variety of channels, including the traditional web, 

mobile technology, and social media.  We commend the IRS for establishing this office, 

which has a clear mission with a research-based strategy to meet taxpayer demand in incre-

mental steps.3  The organization has had success with the development and enhancement 

of several taxpayer assistance applications, including IRS.gov, various calculator tools, and 

other popular applications such as “Where’s My Refund.”4 

We applaud the IRS, specifically the Office of Online Services, for the development of popu-

lar self-assistance tools as well as a research-based strategy to meet the needs of taxpayers 

and tax administration.  However, we believe the IRS still has a long way to go to provide 

taxpayers with the types of services they demand and are accustomed to receiving from 

other sources.  For example, the IRS would benefit from an online account access program 

that would initially allow taxpayers to view the status of their accounts and eventually 

enable them to interact directly with the IRS.  While such projects involve upfront devel-

opment and implementation costs, the IRS would realize savings in the short term from 

decreased call volume and in the long term from improved tax compliance and a reduction 

in costly enforcement contacts for basic issues.

1	 Forrester Research, The Taxpayer Advocate Service: Omnibus Analysis, From North American Technographics Omnibus Mail Survey, Q2 2011, Slide 23 
(Dec. 22, 2011).  The study defined U.S. taxpayers as U.S. consumers aged 18 years or older.

2	 Id., Slide 36 (Dec. 22, 2011).  In a more specific survey question, approximately 12 percent of U.S. taxpayers responded that they check financial accounts 
on their primary cell phone or handheld wireless device at least monthly.  Forrester Research, The Taxpayer Advocate Service:  Omnibus Analysis, From North 
American Technographics Omnibus Mail Survey, Q2 2011, Slide 38 (Dec. 22, 2011).  

3	 IRS Office of Online Services, IRS Online Strategy 7 (Sept. 2012).
4	 A complete list of tools for individual taxpayers can be found at http://www.irs.gov/uac/Tools?portlet=105 (last visited Nov. 8, 2012).

http://www.irs.gov/uac/Tools?portlet=105
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ANALYSIS OF PROBLEM

Background

The Office of Online Services treats each current or potential service as a business.  In 

consultation with the appropriate IRS function(s), OLS identifies the taxpayer demand, seg-

ments the audience, assesses the impact of the service on existing IRS processes, develops 

the design, priority, and a roadmap, creates a launch pad and marketing plan, and measures 

results.5  OLS has a five-year strategy to enable taxpayers to get everything they need online.  

Specifically, the strategy aims to allow taxpayers to do the following, launched in incremen-

tal steps over the next five years:

■■ Correspond with the IRS digitally, such as through secure messaging and live chat;

■■ Easily search for actionable information on basic tax questions through IRS.gov;

■■ Access all online services through mobile technology;

■■ Make all payments online;

■■ Access account-related information, such as viewing transcripts and tracking amended 

return status, through online self-service tools;

■■ Manage all tax forms electronically; and

■■ Leverage third-party tools.

OLS initially focused on IRS.gov and mobile technologies, and improving the content and 

search capabilities of the website.  The office sets priorities for new online self-help services 

based on taxpayer needs balanced with IRS business needs, the complexity of transac-

tions, time-to-market, and cost of the project.  Recently developed and revised applications 

include eTranscripts;6 Where’s My Refund, Filing Season 2012;7 VITA Site Locator;8 First-

5	 IRS Online Services, Governance Kickoff 3 (Nov. 29, 2011).
6	 Application enables individuals to order an account or return transcript online.  The application’s effectiveness and efficiency is limited by the fact that 

the transcript currently cannot be emailed to the taxpayer and instead must be mailed to the address on record for the taxpayer.  See http://www.irs.gov/
Individuals/Order-a-Transcript (last visited Dec. 21, 2012). 

7	 Where’s My Refund was enhanced for Filing Season 2012.  In general, the application enables taxpayer to check the status of a refund.  See http://www.
irs.gov/Refunds/Where’s-My-Refund-It’s-Quick,-Easy,-and-Secure (last visited Dec. 21, 2012). 

8	 The VITA Site Locator provides taxpayers with the location of a Volunteer Income Tax Assistance (VITA) or Tax Counseling for the Elderly (TCE) site within the 
stated parameters provided by the taxpayer.  The tool provides address, phone number, languages spoken, hours, and appointment requirements.  See 
http://irs.treasury.gov/freetaxprep/ (last visited Dec. 21, 2012).

http://www.irs.gov/Individuals/Order-a-Transcript
http://www.irs.gov/Individuals/Order-a-Transcript
http://www.irs.gov/Refunds/Where's-My-Refund-It's-Quick,-Easy,-and-Secure
http://www.irs.gov/Refunds/Where's-My-Refund-It's-Quick,-Easy,-and-Secure
http://irs.treasury.gov/freetaxprep/
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Time Homebuyer Credit Account Look-up;9 Mobile m.irs.gov;10 and IRS2Go Revision 2.11  

Other projects in various stages of development include:12

1.	 Improved video content on IRS.gov;13

2.	 “Where’s My Amended Return;”14

3.	 “What’s My Name;”15

4.	File and Pay Forms 941/944;16 

5.	Pay by ACH Debit or Debit Card;17

6.	Offer in Compromise (OIC) Pre-Qualifier;18 and 

7.	Communication and Document Exchange.19

Finally, while we commend the IRS for moving in the right direction by broadening its 

online service offerings, the National Taxpayer Advocate continues to believe that there are 

certain categories of service that are better handled face-to-face.  First, certain taxpayers 

are not comfortable using online services and the IRS should meet their needs, especially 

the elderly and low income taxpayers.  Second, taxpayers have indicated a preference for 

face-to-face or telephone service delivery for tasks that require judgment or interactive com-

munications, such as responding to notices.20

The IRS is Moving Toward the Vision of Electronic Service Delivery Set Forth in the 
Taxpayer Assistance Blueprint.

In response to a congressional mandate in 2005, the IRS delivered to Congress in 2007 the 

Taxpayer Assistance Blueprint (TAB) Phase 2 report, a five-year strategic plan for improving 

taxpayer services.  The Taxpayer Assistance Blueprint team conducted extensive research 

9	 The First-Time Homebuyer Credit Account Look-up application allows taxpayers to see the total credit received, the balance, amount repaid to date, and the 
annual installment repayment amount.  See http://www.irs.gov/Individuals/First-Time-Homebuyer-Credit-Account-Look-up (last visited Nov. 8, 2012).

10	 Mobile m.irs.gov enables taxpayers to use any mobile browser to access IRS.gov.  IRS Online Services, Governance Kickoff 6 (Nov. 29, 2011).  
11	 IRS2Go Revision 2 includes updates to the smartphone application that allows taxpayers to check refund status, order transcripts and get video updates. 

See IRS, New IRS2Go Offers Three More Features, available at http://www.irs.gov/uac/New-IRS2Go-Offers-Three-More-Features (last visited Nov. 8, 2012).
12	 IRS Online Services, Governance Kickoff (Nov. 29, 2011); IRS, Office of Online Services, IRS Online Strategy (Sept. 2012).
13	 This enhancement of IRS.gov will enable taxpayers to access video on IRS.gov search results and will develop additional video content on IRS.gov to sup-

port high-traffic informational queries.  IRS Online Services, Governance Kickoff 6 (Nov. 29, 2011).
14	 This application will enable a taxpayer to check the status of an amended return filing.  Id.
15	 The application would allow an individual or business taxpayer to check their official name on record.  Id.
16	 This application would allow business taxpayers to file Forms 941 and 944 on IRS.gov and pay in one step.  Id. at 6 (Nov. 29, 2011).
17	 This application would allow taxpayers to easily make a payment on the IRS website using ACH Debit or debit cards.  Id.
18	 This is a basic interactive calculator to assist taxpayers in determining eligibility for an Offer in Compromise prior to calling a customer service representa-

tive.  Id.  While the National Taxpayer Advocate is generally supportive of this application, the devil is in the details.  The success of this application de-
pends on the IRS programming appropriate questions into the program, so that low income and middle income taxpayers, and small business taxpayers, 
are not discouraged from submitting an offer because the application projecting payment amounts that would be much lower if the taxpayer spoke to an 
IRS assistor.

19	 This application would enable taxpayers and the IRS to interact electronically by communicating as well as sending and receiving documents.  Id.
20	 IRS Publication 4579, 2007 Taxpayer Assistance Blueprint Phase 2, 44 (Apr. 2007), available at http://www.irs.gov/pub/irs-pdf/p4579.pdf (last visited 

Aug. 6, 2012).

http://www.irs.gov/Individuals/First-Time-Homebuyer-Credit-Account-Look-up
http://www.irs.gov/uac/New-IRS2Go-Offers-Three-More-Features
http://www.irs.gov/pub/irs-pdf/p4579.pdf
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on the needs, preferences, and behaviors of individual taxpayers.  The data indicated that 

individual taxpayers generally prefer self-assisted services, such as those found on the IRS 

website, for transactional tasks.  However, the data also showed that taxpayers preferred as-

sisted services, such as those available on the telephone or in-person at Taxpayer Assistance 

Centers (TACs), for more complex interactive tasks like responding to a notice.  Telephone 

and Internet service channels accounted for more than 85 percent of all taxpayer contacts 

with the IRS, especially with respect to tax refund account inquiries and responses to 

notices.  Thus, the TAB envisioned an IRS that is an “interactive and fully integrated, online 

tax administration agency” with the capability “for any exchange or transaction that cur-

rently occurs face-to-face, over the phone, or in writing to be completed electronically.”21  

In a 2011 follow-up survey (the TAB Conjoint Update), participants clearly preferred to use 

the website, either browsing or using an interactive tool, for each of the following needs:

1.	Getting a form or publication;

2.	Getting information about a notice they received;

3.	Getting assistance determining tax credits and deductions;

4.	Getting prior-year return information;

5.	Making a payment or setting up a payment plan; 

6.	Checking the status of a transaction; and

7.	Getting help making tax-related calculations.22

It is clear that the IRS is working toward the goal of providing more self-assist tools for 

taxpayers.  However, the IRS and OLS have a long way to go to achieve the vision in 

the TAB Phase 2 Report as well as meeting all the taxpayer preferences in the 2012 TAB 

Conjoint Update.  What is noticeably absent is the ability of taxpayers to manage their tax 

accounts online: to see the status of their accounts and resolve appropriate compliance 

issues electronically.

The IRS Can Learn from the Electronic Service Delivery Experiences of Other 
International Revenue Bodies. 

A 2009 survey conducted by the Centre for Tax Policy and Administration of the 

Organization for Economic Co-Operation and Development (OECD) provided insights on 

overall trends, progress, and likely directions of revenue bodies around the world with 

respect to electronic services for taxpayers.  Most of the surveyed revenue bodies gave 

primary emphasis in their plans to reducing taxpayer compliance burden, with improved 

21	 IRS Publication 4579, 2007 Taxpayer Assistance Blueprint Phase 2, Executive Summary 2-4, 35 (Apr. 2007), available at http://www.irs.gov/pub/irs-pdf/
p4579.pdf (last visited Aug. 6, 2012).  The TAB also acknowledged that some taxpayers will continue to require in-person or telephone assistance.  Id. at 5 
(“Low income, LEP, and elderly taxpayers tend to report a somewhat higher preference for the TAC channel and a lower preference for the electronic channel 
than the majority of taxpayers as a whole.”).

22	 Wage and Investment Research & Analysis, TAB Conjoint Update: Final Report for Wage and Investment Research and Analysis Director, Project No. 2-10-
09-S-058, 8 (Feb. 2012).

http://www.irs.gov/pub/irs-pdf/p4579.pdf
http://www.irs.gov/pub/irs-pdf/p4579.pdf
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operational efficiency as a clear secondary goal.  In addition, a majority of those countries 

surveyed stated that their number one priority is increasing the range, quality, and take-up 

of their Internet-based services.23  As compared to the last survey in 2004, the report found 

considerable progress in the provision of basic electronic tax transaction capabilities and 

access to personal taxpayer information.24

Further, a 2012 OECD report provided the following recommendations on structuring 

smarter tax administrations:25

Revenue bodies should continue to explore opportunities for working smarter by: 

1) More rigorously applying modern compliance risk management principles and 

strategies; 2) Shifting compliance activities upstream and addressing compliance 

risks earlier in the sequence of events potentially leading to compliance failures; 

and 3) Facilitating compliance through electronic services with continuous improve-

ment of these services, and by increasing their take-up.

The area with most hope invested in technologies is the provision of electronic 

services to facilitate compliance and reduce costs and burdens.  The potential is by 

no means exhausted.

Accordingly, the development of online services to meet the preferences of taxpayers is 

given high priority by revenue bodies around the world.  The IRS is working toward the 

same goal as many other countries and could learn from their experiences in developing 

online products.

Online Account Access and Management Would Reduce Taxpayer Burden. 

In her 2009 Annual Report to Congress, the National Taxpayer Advocate urged the IRS 

to provide taxpayers with electronic access to their accounts, as recommended by the 

2006 TAB Phase 2 Report.26  Such access would allow taxpayers to monitor their accounts 

and potentially take the initiative to correct any perceived problems without the need 

for prompting by the IRS.  In the past, the IRS attempted to develop an online customer 

account program called Internet Customer Account Services (ICAS), also known as My 

IRS Account Application (MIRSA).  However, the IRS put the project on hold in 2009 for 

23	 Centre for Tax Policy and Administration of the Organisation for Economic Co-Operation and Development (OECD): Forum on Tax Administration: Taxpayer 
Services Sub-Group, Survey Report: Survey of Trends and Developments in the Use of Electronic Services for Taxpayer Service Delivery 77 (Mar. 2010), 
available at http://www.oecd.org/ctp/taxadm/45035933.pdf (last visited Aug. 6, 2012).

24	 Id.
25	 OECD, Forum on Tax Administration, Information Note: Working Smarter in Structuring the Administration, in Compliance, and Through Legislation 27, 51 

(Jan. 2012) (emphasis added).  
26	 IRS Publication 4579, 2007 Taxpayer Assistance Blueprint Phase 2, Executive Summary 2-4 (Apr. 2007), available at http://www.irs.gov/pub/irs-pdf/

p4579.pdf (last visited Aug. 6, 2012).

http://www.oecd.org/ctp/taxadministration/45035933.pdf
http://www.irs.gov/pub/irs-pdf/p4579.pdf
http://www.irs.gov/pub/irs-pdf/p4579.pdf
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several reasons, including the need to first focus on portal and e-authentication strategies 

and the IRS’s perception of low take-up rates for a similar program in Canada.27

Despite the IRS’s reasons for discontinuing MIRSA, the National Taxpayer Advocate 

recommended that the IRS continue to develop an online account program.  If even a small 

percentage of taxpayers could detect and address account problems early in the process, 

they and the IRS would avoid more costly consequences.  With a user-friendly interface, 

account access would also “demystify” the tax system for some taxpayers, leading more of 

them to take more ownership in the system when they see firsthand the results of their 

interactions with the agency.  In addition, a taxpayer who receives a notice from the IRS 

could potentially fix the problem without hiring a paid practitioner.

The IRS response to the 2009 recommendation stated: “We believe that an online account 

capability may ultimately be part of a suite of services provided to taxpayers.”  However, the 

IRS then raised low take-up rates in similar applications developed by other countries and 

stated that e-authentication remained a barrier to development.28  

The National Taxpayer Advocate understands that the design and implementation of an 

online account access and management system is a complex undertaking.  However, several 

countries have successfully developed different variations of these applications, which the 

IRS should further evaluate, then build on their lessons learned.29  In addition, the TAB 

Conjoint Update clearly shows that taxpayers prefer to interact with the IRS online to 

check the status of transactions and find out more about IRS letters and notices.30  Further, 

based on the plans provided by the Office of Online Services, the IRS is working toward a 

goal of electronic interaction with taxpayers, by developing a way for the parties to commu-

nicate and exchange documents electronically.31  We believe such a capability will reduce 

taxpayer burden and can serve as the first step toward online account management.  

CONCLUSION

Both the IRS and taxpayers will benefit from the expansion of online self-service.  Studies 

have shown that taxpayers are demanding online service channels at an increasing rate, 

while the OECD and its member countries have realized the benefits of prioritizing online 

service delivery.  The IRS is moving forward with a strategy to improve IRS.gov as well 

27	 TIGTA, Ref. No. 2009-20-102, Changing Strategies Led to the Termination of the My IRS Account Project (Aug. 12, 2009); IRS, IMRS Q&A View (Intranet 
site on file with the IRS).  

28	 National Taxpayer Advocate 2009 Annual Report to Congress 104-105.
29	 For detailed descriptions of the online account applications offered by various OECD countries, see Centre for Tax Policy and Administration of the OECD: 

Forum on Tax Administration: Taxpayer Services Sub-Group, Survey Report: Survey of Trends and Developments in the Use of Electronic Services for Taxpayer 
Service Delivery 40, 109-110 (Mar. 2010), available at http://www.oecd.org/ctp/taxadministration/45035933.pdf (last visited Aug. 6, 2012).

30	 Wage and Investment Research & Analysis, TAB Conjoint Update: Final Report for Wage and Investment Research and Analysis Director, Project No. 2-10-
09-S-058, 8 (Feb. 2012).  Specifically,  38 percent preferred to get information about a notice received through an interactive website and 41 percent 
preferred such a tool to check the status of a transaction.

31	 IRS Online Services, Governance Kickoff 3 (Nov. 29, 2011).

http://www.oecd.org/ctp/taxadministration/45035933.pdf


Taxpayer Advocate Service  —  2012 Annual Report to Congress  —  Volume One 257

MSP #14
The IRS is Striving to Meet Taxpayers’ Increasing Demand for Online Services,  
Yet More Needs to be Done

Legislative 
Recommendations

Most Serious 
Problems

Most Litigated  
Issues

Case AdvocacyAppendices

M
o

st S
e
rio

u
s P

ro
b

le
m

Legislative 
Recommendations

Most Serious 
Problems

Most Litigated  
Issues

Case AdvocacyAppendices

as provide more self-assist applications.  We applaud the IRS’s progress but realize that it 

has a long way to go to reach the state envisioned by the TAB Phase 2: an “interactive and 

fully integrated, online tax administration agency” with the capability “for any exchange or 

transaction that currently occurs face-to-face, over the phone, or in writing to be completed 

electronically.”32

IRS COMMENTS

The IRS appreciates the report’s recognition of our progress in the area of online services.  

We have made a number of significant improvements in this area and are working to make 

additional enhancements for the future.  

In August 2012, the IRS took an important foundational step toward its future vision of 

improving web-based taxpayer service through the re-launch of IRS.gov with improved 

functionality.  We migrated existing content and applications on the site to a more current 

operating platform that includes a content management system and portal display prod-

ucts.  These critical tools give the IRS increased flexibility and control in the continuous 

updating of the site as well as the look and feel. 

IRS.gov was redesigned so that navigation is mapped according to frequently used taxpayer 

activities (i.e., filing returns, paying taxes, checking refund status).  These changes have 

made taxpayer experience more efficient and more meaningful.  The IRS continuously 

monitors new data analysis and reporting tools to identify areas for modification and 

improvement.  In a similar way, the home page and banner were updated to promote orga-

nizational goals such as improving e-Filing and PTIN application renewal.  We are proud to 

report that IRS.gov received over 372 million visits, resulting in over 1.7 billion page views, 

in fiscal year 2012. 

Also in 2012, the IRS developed and implemented a number of meaningful enhancements 

and applications which improved taxpayer service on IRS.gov, including the following:

1.	Our “VITA Site Locator” to help eligible taxpayers to locate free tax preparation help.  

It was launched in the Amazon Cloud in close collaboration with the Department of 

Treasury;

2.	An app that allows taxpayers to conduct an immediate search for currently valid tax-

exempt organizations;

3.	An app that allows taxpayers to get account information on the First-Time 

Homebuyer Credit;

32	 IRS Publication 4579, 2007 Taxpayer Assistance Blueprint Phase 2, Executive Summary 23-4, 40 (Apr. 2007), available at http://www.irs.gov/pub/irs-pdf/
p4579.pdf (last visited Aug. 6, 2012); Conjoint Update: Final Report for Wage and Investment Research and Analysis Director, Project No. 2-10-09-S-058, 
5 (Feb. 2012).  However, the National Taxpayer Advocate continues to believe that certain taxpayers will require face-to-face or telephone services and 
the IRS should not abandon these service delivery channels to meet their needs.  Rather, certain categories of transactions may be better served through 
multiple service channels.

http://www.irs.gov/pub/irs-pdf/p4579.pdf
http://www.irs.gov/pub/irs-pdf/p4579.pdf
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4.	The launch of IRS2Go v2.  In addition to its original features, which allow 

taxpayers to check refund status, follow IRS on Twitter, get contact information, and 

subscribe to filing season updates, the new version includes enhanced applications, 

such as:

a.	 “Watch Us” to allow taxpayers to view IRS YouTube videos;

b.	 “Get the Latest News” to allow IRS to push press releases as they go live on IRS.gov; 

and 

c.	 “Get My Tax Record” to allow users to order their tax account or tax return tran-

script using a mobile device.

5.	Additional enhancements and tools were added to support taxpayers in the following 

areas:

■■ The Query Tool for Forms and Publications (to improve retrieval); 

■■ An online calculator for the Sales Tax Deduction; 

■■ An AMT Assistant; 

■■ An EITC Assistant; 

■■ Link and Learn (to improve Spanish content); 

■■ Understanding Taxes; and 

■■ A Withholding Calculator.

Striving to meet taxpayers’ increasing demand for online services is of vital importance for 

the IRS and fundamental to providing taxpayers with top quality service.  For this reason, 

the IRS continues to look for new ways and enhanced applications to support this impor-

tant endeavor.  The IRS’s Office of Online Services (OLS) is leading the way for the IRS’s 

transition to the future digital government.  OLS is working to ascertain what taxpayers 

need to effectively and simply meet their tax responsibilities whenever and wherever 

needed.  OLS aims to deliver new high-impact functionality to improve taxpayer experience 

across various channels and to deliver robust cross-channel analytics to attain continuous 

improvement.

The IRS continually stays aware of online service offerings of foreign and state administra-

tions to identify those that might translate well and quickly to the IRS environment.  We 

have reviewed the online service offerings of several foreign and state tax administrations.  

It is important to mention that the U.S. taxpayers are afforded important protections which 

may not exist in other areas.  As a result, the best practices of other taxing entities may not 

always fit the needs of IRS’s customers.  We do consider these sources to be informative 

and will consider aspects of these services along with other IRS priorities in future online 

strategies.  The IRS, along with its business and technology partners, will continue to 

research, develop, and implement new self-service transactional web applications to meet 

the continuously evolving needs of taxpayers.



Taxpayer Advocate Service  —  2012 Annual Report to Congress  —  Volume One 259

MSP #14
The IRS is Striving to Meet Taxpayers’ Increasing Demand for Online Services,  
Yet More Needs to be Done

Legislative 
Recommendations

Most Serious 
Problems

Most Litigated  
Issues

Case AdvocacyAppendices

M
o

st S
e
rio

u
s P

ro
b

le
m

Legislative 
Recommendations

Most Serious 
Problems

Most Litigated  
Issues

Case AdvocacyAppendices

The IRS recognizes the value in the delivery of account or account-like services to taxpay-

ers and has taken some preliminary steps in that direction.  Most notably, the IRS recently 

developed this type of account functionality in a limited way through discrete applications 

on the website through Where’s My Refund and What Was My Stimulus Payment.  Online 

account capability may ultimately be part of the suite of services provided to taxpayers.  

Nonetheless, security and resource challenges exist in full implementation of this goal.  

Authentication is key to any online service strategy.  As the information or services provid-

ed and the transactions involved increase in terms of sensitivity, the level of certainty about 

the identity of the individual who has logged on to perform the tasks grows.  While the 

IRS has simple forms of authentication for specific functions which do not contain highly 

sensitive data (Where’s My Refund), our systems currently do not support more sophisti-

cated forms of authentication that would be required to provide taxpayers with the ability 

to access and resolve account issues online.  

While the IRS is working on developing these more challenging forms of authentication, 

it is important to note that we must be mindful that these types of authentication may 

restrict the willingness of taxpayers to use the service.  For example, several other countries 

have found that taxpayers are much more likely to use a service if they can log on and use 

it immediately by providing some basic information or shared secrets.  When the authen-

tication requirements are more burdensome and cannot be completed in the same session, 

the uptick in taxpayer use falls dramatically.  Even when taxpayers are willing to authenti-

cate by waiting for a confirmatory code or PIN in the mail, recent experience suggests that 

taxpayers often allow these codes or PINs to lapse which results in additional work for the 

IRS and taxpayer to revalidate.

Moreover, evidence from foreign and state governments suggests that taxpayer online ac-

counts may not enjoy the kind of usage associated with similar applications in the private 

sector, such as online banking.  In fact, these examples, as well as the IRS’s own limited 

experience, suggest much larger numbers of taxpayers may be served by simple, direct 

“utilities” that take care of specific activities taxpayers desire.  An example of this might 

be an application that allows taxpayers to send “certified” copies of IRS transcripts to third 

parties (e.g., to mortgage or education lenders who need recent tax data).  For these reasons, 

we agree that more research is needed on these issues as part of our larger assessment of 

e-services strategy. 

These complexities underscore the need for the IRS to test and evaluate taxpayer reactions 

and make deliberate and thoughtful technology investment decisions with our finite re-

sources.  The IRS will continue to conduct data-driven analysis and build taxpayer-focused 

processes to develop online approaches and strategies that will serve the overall best 

interests of taxpayers.  
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Taxpayer Advocate Service Comments

The National Taxpayer Advocate commends the IRS for its continued commitment to 

meeting the increasing taxpayer demand for online services.  As discussed in detail in its 

response, the IRS has made significant progress in the development and enhancement of 

many online tools and applications to provide quality taxpayer service.  We are particularly 

impressed with the researched-based strategy of the Office of Online Services to meet 

taxpayers’ needs across a variety of service channels.  

We understand the real obstacles facing the IRS in developing an online account program.  

Authentication for such a comprehensive service is much more difficult than that required 

for existing discrete online services.  We also understand the burden imposed on taxpay-

ers as they try to navigate complex authentication processes.  However, we believe the IRS 

should continue to develop this program once it has overcome some of the authentication 

challenges through improvements in technology.  Taxpayers will benefit substantially from 

being able to electronically monitor the status of their accounts and interact with the IRS to 

resolve their tax issues.  While the stricter authentication may be annoying to taxpayers, it 

can also be reassuring.  Over time, taxpayers will learn that gaining access to one’s account 

online can be much better than sitting on the phone for 15 minutes only to get transferred 

to the wrong person.  

Authenticated access to online accounts is only one step in the road to a comprehensive 

online presence.  Once the taxpayer gains access to the actual site, his or her experience 

must be worthwhile.  That is, the IRS must provide meaningful and useful content.  To do 

this, the IRS needs to develop the in-house capability to present content.

Finally, the National Taxpayer Advocate is pleased that the IRS stays informed of the online 

services offered by domestic and foreign jurisdictions.  We understand that the IRS must 

comply with strict requirements, especially with respect to privacy and security, which 

make it difficult to model our applications after those offered by other agencies.  However, 

IRS technology continues to advance in this area and the IRS has committed in its response 

to work with industry partners to research and develop new applications to meet the con-

tinually evolving needs of taxpayers.  Accordingly, we believe the IRS can strive to provide 

top-quality online service offerings as it learns from the experiences of other jurisdictions.  
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The National Taxpayer Advocate recommends that the IRS:  

1.	 Develop an online account program to allow taxpayers to view the status of their 

accounts as well as interact with the IRS by responding to notices, scanning docu-

ments, etc. 

2.	 Review online service offerings of foreign and state tax administrations to identify 

those that might translate well and quickly to the IRS environment.
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MSP #15

MSP 

#15
	� Challenges Persist for International Taxpayers as the IRS Moves 

Slowly to Address Their Needs 

RESPONSIBLE OFFICIALS  

Heather Maloy, Commissioner, Large Business & International Division

Peggy Bogadi, Commissioner, Wage and Investment Division 

DEFINITION OF PROBLEM 

In recent years, the IRS has devoted substantial resources to improving international 

tax administration and responding to the challenges of globalization.1  However, the IRS 

continues to focus on stepped-up enforcement without adequate servicewide coordina-

tion, and with no corresponding increase in service to millions of individual international 

taxpayers.2  The National Taxpayer Advocate’s 2011 Annual Report to Congress identified 

six serious problems facing these taxpayers in understanding and meeting their federal tax 

obligations.3  

A 2012 IRS research study of international taxpayers shows that this group remains 

underserved, desires self-service options, and may experience a higher rate of post-filing 

problems than the general taxpayer population.4  Among those who file, many do not have 

an adjusted gross income (AGI) high enough to generate a tax liability.  About 82 percent of 

U.S. taxpayers abroad did not have a U.S. liability.5  Others are afraid to file, being uncertain 

about filing requirements or intimidated by the complexity of U.S. tax laws.  Confusion 

and frustration about U.S. tax requirements, the risk of heavy penalties, and the corre-

sponding compliance burden may cause some taxpayers to give up their U.S. citizenship.  

Expatriations increased more than sixfold between calendar years (CYs) 2008 and 2012.6 

While international taxpayers grapple with compliance challenges and inadequate service, 

the IRS has been slow in taking specific steps to meet their needs and ease their compli-

ance burdens, saving enforcement resources to address egregious noncompliance.  We 

1	 See, e.g., IRS, The Budget in Brief, FY 2011; IRS, The Budget in Brief, FY 2010; Pub. L. No. 111-117 (Dec. 16, 2009); Pub. L. No. 112-10 (Apr. 15, 2011).
2	 See National Taxpayer Advocate Fiscal Year 2013 Objectives Report to Congress 30, fn. 183 and 184.  International taxpayers are broadly defined to 

include U.S. individuals working, living, or doing business abroad, U.S. entities doing business abroad, foreign individuals working or doing business in the 
U.S., and foreign entities doing business in the U.S.  

3	 See National Taxpayer Advocate 2011 Annual Report to Congress 129-272.
4	 IRS, Wage and Investment Division (W&I) Research & Analysis, Research Study Report, 2012 Taxpayer Experience of Individuals Living Abroad: Service 

Awareness, Use, Preferences, and Filing Behaviors (Aug, 2012) (2012 WIRA Research Study).  Compared to all tax returns, international individual returns 
have almost twice the math error rate and are less likely to be filed electronically.  Id. at 9. 

5	 2012 WIRA Research Study 23-24.  See also National Taxpayer Advocate 2011 Annual Report to Congress 155-156.
6	 IRS, Quarterly Publications of Individuals Who Have Chosen to Expatriate, as Required by Section 6039G, 2008-2011.  These publications contain the 

name of each individual losing U.S. citizenship (within the meaning of IRC §§ 877(a) or 877A).  For purposes of these listings, long-term residents, as 
defined in § 877(e)(2), are treated as if they were U.S. citizens who lost citizenship.  The publications do not distinguish between former U.S. citizens and 
long-term residents.
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have identified the following problems with the IRS’s approach to improving international 

taxpayer service: 

■■ Delays in developing specific recommendations to improve service based on cross-

functional team findings; 

■■ The lack of a strategic plan to address persistent compliance challenges; 

■■ The absence of a timeline to implement recommendations of the 2012 IRS research 

study;

■■ The insufficient use of modern technology as a more efficient method of delivering 

services and providing information, including virtual face-to-face (VFTF) assistance 

and online services; and

■■ The lack of simplified filing and self-correction options for international taxpayers.

ANALYSIS OF PROBLEM

Background 

In recent years, globalization has pushed an increasing number of individual taxpayers (in-

cluding entrepreneurs and small businesses) to seek economic opportunities abroad.  It also 

has increased competition among tax administration agencies for tax bases and sources of 

revenue.  Both taxpayers and the government can benefit from tax systems that are simple 

to administer and have high rates of compliance.7  For this reason, 33 countries lowered the 

tax burden and made compliance easier by introducing or enhancing electronic systems 

and reducing the frequency of filing or merging or eliminating duplicative reporting.8  In 

contrast, World Bank studies consistently rank the United States between 65th and 69th in 

time spent to comply among 183 countries surveyed.9  

The complexity of international tax law, combined with the administrative burden placed 

on international taxpayers, creates an environment where taxpayers who are trying 

their best to comply simply cannot.  For some U.S taxpayers abroad, the requirements 

are so confusing and the compliance burden so great that they give up their U.S. citi-

zenship.10  Overall, nearly 7,000 U.S. citizens renounced citizenship from calendar year 

(CY) 2005 through third quarter of CY 2012.11  The number of expatriations increased 

over sixfold from 231 in CY 2008 to about 1,800 in CY 2011, as shown on Figure 1.15.1 

7	 The World Bank, The International Finance Corporation (IFC), and PricewaterhouseCoopers (PwC), Paying Taxes 2012, The Global Picture 15 (2011).  This 
is the seventh year that the Paying Taxes indicators have been included in Doing Business project run by the World Bank Group.

8	 World Bank, IFC, and PwC, Paying Taxes 2012, The Global Picture 15-18 (2012). 
9	 See The World Bank, IFC, and PwC, Paying Taxes, The Global Picture (2009-2012).  
10	 National Taxpayer Advocate meeting with the U.S. Ambassador to Switzerland (Feb. 4, 2011).  See also Brian Knowlton, More American Expatriates Give Up 

Citizenship, N.Y. Times, Apr. 25, 2010; Helena Bachmann, Why More U.S. Expatriates Are Turning In Their Passports, Time World, Apr. 20, 2010.
11	 IRS, Quarterly Publications of Individuals Who Have Chosen to Expatriate, as Required by Section 6039G, CYs 2005 – 2012 (through third quarter of 

CY 2012).  These publications contain the name of each individual losing U.S, citizenship (within the meaning of IRC §§ 877(a) or 877A).  For purposes 
of these listings, long-term residents, as defined in § 877(e)(2), are treated as if they were U.S. citizens who lost citizenship.  The publications do not 
distinguish between former U.S. citizens and long-term residents.
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below.  Expatriations dramatically increased after CY 2009, coinciding with increased IRS 

enforcement of the Foreign Bank Account Report (FBAR) penalty and confusing offshore 

voluntary disclosure initiatives that appeared overly harsh to taxpayers who inadvertently 

violated the rules.12  

FIGURE 1.15.1, Expatriations in CYs 1998-2011
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Profile of International Taxpayers

In response to concerns the National Taxpayer Advocate expressed in prior Annual Reports 

to Congress, and in support of the IRS Multiyear Servicewide Approach to International 

Tax Administration, Wage and Investment Research & Analysis (WIRA) in 2012 completed 

a comprehensive study (hereinafter “WIRA Research Study”) of the service needs and filing 

issues of international individual taxpayers.13  The study found that in comparison to the 

general filing population, international taxpayers (defined for the purposes of the study 

as individuals living outside the U.S.) reported lower income, fewer refund returns, and a 

larger number of zero balance due returns.14  Wage earners, however, reported significantly 

12	 See Most Serious Problem: The IRS’s Offshore Voluntary Disclosure Programs Discourage Voluntary Compliance by Those Who Inadvertently Failed to 
Report Foreign Accounts, infra/supra.  See also National Taxpayer Advocate Fiscal Year 2013 Objectives Report to Congress 21-31; National Taxpayer 
Advocate 2011 Annual Report to Congress 171-272.

13	 2012 WIRA Research Study 7.  The research study included focus groups with tax practitioners who serve international taxpayers, demographic and tax 
filing profiles of international taxpayers over various tax years, multiple interviews with tax attachés working with taxpayers overseas, interviews with mul-
tinational companies based in the U.S. employing U.S. citizens overseas, the 2009 IRS Survey of International Taxpayers, collaboration with custodians of 
Department of State Passport Data and Certificate of Loss Nationality Data, analysis of the IRS Printing and Postage Budget Reduction (PPBR) project on 
direct mailings to embassies and taxpayers living abroad, and the 2011 IRS Survey of Individuals Living Abroad. 

14	 For the purposes of the 2012 study, WIRA defined “international taxpayers” as individuals living outside the United States, and include filers of Puerto 
Rican and non-resident alien returns.  Id.
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higher levels of income than all international filers.15  The study indicates that approxi-

mately 64 percent of all international taxpayers reported an adjusted gross income (AGI) of 

$25,000 or less with a median AGI of $11,770, as shown on Figure 1.15.2 below.16  

FIGURE 1.15.2, Adjusted Gross Income of Total International Returns for Tax Year 201017
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Nearly 58 percent of wage earners who claimed foreign earned income exclusion reported 

foreign wages in excess of $50,000, with a median wage of $65,400.  The maximum foreign 

income exclusion for TY 2010 was $91,500, and the reported median for this exclusion was 

$63,887.18  Only 58 percent of all international tax returns resulted in refunds, compared 

to 80 percent of all individual returns, while 24 percent were filed with a zero balance due, 

compared to just four percent of all individual returns.  This difference in the percentage of 

zero balance returns indicates that the AGI reported by international taxpayers is often not 

high enough to generate a tax liability.19

The Creation of a Cross-Functional International Individual Taxpayer Assistance 
Team May Help to Better Coordinate International Taxpayer Service.

In June 2012, the IRS’s Large Business & International Division (LB&I), Wage & Investment 

Division (W&I), and TAS created the International Individual Taxpayer Assistance Team 

(IITA) to develop international taxpayer service initiatives based on the National Taxpayer 

15	 2012 WIRA Research Study 23.  International filers include three groups: U.S. civilian taxpayers abroad, military personnel stationed abroad, and non-
resident Aliens.  U.S. taxpayers abroad were identified by the Universal Location Code (ULC) of 98 and a null value in the STATE variable.  Military filers were 
identified by their tax return having an Army Post Office/Fleet Post Office (APO/FPO) address.  Non-resident aliens were identified by the document code 
(DOC_CD) of 72 or 73.  Id. at Appendix O.

16	 The median AGI calculated for total international returns excludes returns filed on Form 1040PR or 1040SS, since neither of these forms has a line item for 
AGI.  International wages can be reduced by claiming the foreign earned income exclusion on Form 2555, Foreign Earned Income Exclusion.  

17	 2012 WIRA Research Study 22.
18	 Of international taxpayers who reported foreign income, the median wage reported on line 7 of Form 1040 was $80,688.
19	 2012 WIRA Research Study 31-32.
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Advocate’s recommendations and the 2012 WIRA study.20  The IRS Office of Online 

Services joined the group in August 2012.  IITA has the following objectives:

■■ Identify international taxpayer groups with similar characteristics;

■■ Identify needs of these groups;

■■ Identify existing channels for assistance for these groups;

■■ Identify service gaps for these groups;

■■ Identify risk factors for service gaps;

■■ Prioritize taxpayer groups and service gaps based upon risk factors;

■■ Develop solutions and sort them in a priority order based on importance and resourc-

es; and 

■■ Involve LB&I and IRS Office of Chief Counsel experts on tax treaties and international 

law issues.  

The WIRA representative on the IITA team facilitated discussions with other team 

members to identify groups of international taxpayers, current services and resources, 

and potential future services and resources, and developed a flow chart, reproduced as 

Figure 1.15.3 below. 

20	 See 2012 WIRA Research Study; WIRA, Understanding the International Taxpayer Experience: Service Awareness, Use, Preferences, and Filing Behaviors, 
Research Study Report (Feb. 2010); W&I, International Taxpayer Topline Report 5, Pacific Consulting Group (Dec. 2009); WIRA, Research & Analysis, Focus 
Group Testing Report: Customer Service Needs of U.S. Taxpayers Living Abroad, Project # 3-08-07-S-017T (Dec. 2008).
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FIGURE 1.15.3, International Individual Taxpayers: Segmentation and Services
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1 To obtain the overall number of individuals living abroad for which the IRS can account, WIRA is in the process of 
determining the number of international returns with Married Filing Joint status and the number of dependents 
included on all international returns.

2 lnternational returns are comprised of returns WIRA identified as filed by individuals living outside of the United 
States.

3 Puerto Rican encompasses individuals who filed a 1 040PR and/or filed using a Puerto Rican address.

4 Military Stationed Abroad is estimated by the U.S. Department of Defense to be approximately 196,000 
active-duty personnel serving outside the United States and its territories.

The National Taxpayer Advocate commends the IRS for this effort and recommends 

making the IITA team permanent, with a formal charter and a responsibility to provide 

periodic written reports to Business Operating Division (BOD) executives through the exist-

ing Services Committee.21  We encourage the team to formulate recommendations based 

on its findings and the WIRA study, and move forward to present them to the Services 

Committee.  

Even though the creation of the team is a positive step, the team is moving slowly toward 

developing specific recommendations and a plan for their implementation.  In the mean-

time, international taxpayers are still experiencing compliance challenges and difficulties 

with accessing IRS services.  From the taxpayer’s perspective, any improvement in service 

21	 The Services Committee serves as the governing body for major service investment and management decisions at the IRS.  It discusses and makes deci-
sions or recommendations on items related to taxpayer service investments, resource allocations, and program and process management in the context of 
IRS-wide strategic planning and budgeting (e.g. Modernization Vision and Strategy, the IRS budget, relevant research conducted by the Office of Research, 
Analysis, and Statistics and the Operating Divisions, etc.).  IRM 22.24.1.4 (June 18, 2012).
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has been minimal.  TAS urges the team to move quickly in tailoring its existing services 

and recommending future services to meet the needs of these taxpayers.

The 2012 IRS Study Confirmed That Challenges Persist for International Taxpayers.

The 2012 WIRA research study confirmed that international taxpayers still face many com-

pliance challenges.  Most often, international taxpayers cited concern about the complexity 

of and confusion over international tax law, dissatisfaction with not receiving filing materi-

als, excessive use of jargon or unclear language in IRS letters, publications, and forms, and 

difficulty finding information on IRS.gov.22  Other problems described in the study include:

■■ The inability to file electronic returns and to use Free File Fillable Forms (FFFF) for elec-

tronic filing.23  The IRS does not allow electronic filing of the 1040NR series of returns 

for nonresident alien taxpayers.  Nor can U.S. taxpayers abroad use FFFF for electronic 

filing.  

■■ Difficulties in getting personal service.  Face-to-face assistance for international tax-

payers is almost nonexistent, as they can only use four tax attaché offices in Beijing, 

Frankfurt,  Paris, and London which receive high volumes of requests for help each 

month.24  

■■ Difficulties in obtaining tax information.  Taxpayers abroad can only research a limited 

number of FAQs and pages on IRS.gov.  In addition, the Interactive Tax Assistance 

(ITA) tool does not deal with international topics at all.  The four tax attachés hold 

outreach events that cover important topics for international taxpayers, such as filing 

obligations, Individual Taxpayer Identification Number (ITIN) applications, the foreign 

earned income exclusion, FBAR obligations,25 and avoidance of double-taxation.26  

These events are usually filled to capacity. 27

■■ Difficulties obtaining tax forms and publications.  W&I’s decision to stop mailing tax 

forms and instructions to individuals worldwide created an unprecedented number of 

walk-ins, calls, and emails at tax attaché posts requesting forms, instructions, and pub-

lications.28  The resulting burden was especially hard for elderly taxpayers with dial-up 

or no access to the Internet and those with slow connection speed.29  Many could not 

download large documents and remained uninformed about new laws and reporting 

22	 2012 WIRA Research Study 48.
23	 Only 30 percent of international returns were filed electronically, compared to 81 percent of domestic returns.  Id. at 21.
24	 For example, during the first half of FY 2012, the London post had answered 1,730 phone calls, provided services to 1,939 walk-in taxpayers, and re-

sponded to 1,349 letters/faxes.  Id. at 28.
25	 Form TD F 90–22.1, Report of Foreign Bank and Financial Accounts (FBAR).
26	 For a detailed discussion of ITIN issues, see Most Serious Problem: The IRS’s Handling of ITIN Applications Imposes an Onerous Burden on ITIN Applicants, 

Discourages Compliance, and Negatively Affects the IRS’s Ability to Detect and Defer Fraud, infra/supra. 
27	 2012 WIRA Research Study 29.  
28	 In FY 2011, under the Printing and Postage Budget Reduction (PPBR) plan the IRS eliminated the direct shipments of Package 7 (containing Forms 1040, 

1040-V, 1116, 2106, 2555, 2555EZ, 3903, 6251, TD F 90-22, Schedules A, B, C, D, E, L, M, and SE, and Publication 54) to international taxpayers.  Nor 
does the IRS ship this package to U.S. embassies in foreign countries.

29	 2012 WIRA Research Study 33 (Interviews with Tax Attachés in International IRS Posts). 
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requirements for taxpayers with foreign financial assets because they relied on the IRS 

to mail them the forms and publications they needed.30 

Technology Can Provide Cost- Effective Solutions to Many International Compliance 
Challenges.

Modern technology can be a more efficient method of delivering services and providing 

information to taxpayers.31  The 2011 IRS Survey of Individuals Living Abroad shows that 

roughly two-thirds of international taxpayers prefer self-service channels and online servic-

es.32  Based on survey responses, WIRA recommends:33

■■ Improvements to IRS.gov in terms of searchability, organization, and content of interna-

tional tax topics;

■■ Improvements to other online resources by adding international topics to the ITA appli-

cation, creating online chat, expanding email options, and revising the Free File Fillable 

Form program to accept foreign addresses;34

■■ Virtual assistance for taxpayers in foreign countries through videoconference technol-

ogy, beginning with Canada and Mexico;35 and

■■ Virtual outreach to taxpayers abroad by IRS employees in the United States.36

While the National Taxpayer Advocate strongly supports these recommendations, the IRS 

still needs to develop a systematic, structured plan for providing these and other virtual 

services and informing the public about their availability.  In addition, the IRS should 

not limit improvements to online services but should also reestablish services that other 

international taxpayers need, such as mailing forms and publications and holding in-person 

outreach events.

30	 The Foreign Account Tax Compliance Act (FATCA) enacted in 2010 requires that Form 8938 be filed by taxpayers who meet certain criteria regarding foreign 
assets beginning in January 2012.  See also Most Serious Problem: The IRS’s Offshore Voluntary Disclosure Programs Discourage Voluntary Compliance by 
Those Who Inadvertently Failed to Report Foreign Accounts, infra/supra. 

31	 Organization for Economic Cooperation and Development, Forum on Tax Administration, Working Smarter in Revenue Administration-Using Demand Manage-
ment Strategies to Meet Service Delivery Goals 5 (Jan. 2012).

32	 WIRA Research Study 40-41.
33	 Based on the survey results, the WIRA study recommended the IRS consider these areas, but specified that the IRS should first consider the feasibility of 

the actions in the second, third and fourth bullets.
34	 Survey data and interviews with tax attachés revealed that the most frequent questions by international taxpayers deal with the Individual Taxpayer Identifi-

cation Number (ITIN) application process and requests for forms and publications.  Other common topics are tax law questions; filing obligations; non-filer 
questions; accounts and notices; Form 8938, Statement of Specified Foreign Financial Assets; FBAR, Report of Foreign Bank and Financial Accounts; 
foreign earned income exclusion, tax treaties, and tax preparation.

35	 Virtual face-to-face service delivery enables taxpayers to interact directly with IRS employees using videoconferencing equipment.  This recommendation 
adopts the recommendation of the National Taxpayer Advocate to expand the VFTF pilot program to international taxpayers.  For a detailed discussion of 
virtual service, see Status Update: The IRS Has Made Significant Progress in Delivering Virtual Face-To-Face Service and Should Expand its Initiatives to 
Meet Taxpayer Needs and Improve Compliance, infra. 

36	 The IRS video portal (www.irsvideos.gov) does not contain international tax topics for individual taxpayers.  TAS suggests that the IRS add information on 
these issues.

http://www.irsvideos.gov
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The IRS Could Significantly Improve Future Compliance by Simplifying Reporting 
Requirements, Sending Targeted Soft Notices, and Expanding Self-Correction 
Options. 

Many international taxpayers remain confused about the requirements for return filing 

and reporting foreign financial accounts and assets, or are intimidated at the prospect of 

having to come into or return to compliance.37  Many appear to believe the IRS will always 

seek to apply the maximum penalties, regardless of the situation, even to “benign actors” 

who inadvertently violate the rules. 38  Absent clear procedures that provide an incentive for 

non-filers to come into compliance without being subject to maximum penalties, the IRS 

is squandering an opportunity to substantially improve voluntary compliance by millions 

of low-profile U.S. taxpayers abroad.  While an estimated 6.32 million U.S. citizens reside 

abroad, the IRS received only about 700,000 returns from these individuals in TY 2010.39  

Despite publicizing the reporting requirements for foreign financial accounts for years 

since 2007, the IRS received only 741,249 FBARs in 2011.40

The IRS does not have sufficient resources to identify or take enforcement actions against 

all non-filers.  Moreover, this type of action may lack economic sense given that the AGI 

reported by international taxpayers is often not high enough to generate a tax liability.  

According to the 2012 WIRA research study (and similar TAS findings in the 2011 Annual 

Report to Congress), more than 80 percent of U.S. taxpayers abroad had no U.S. tax liabili-

ty.41  For taxpayers subject to foreign tax at rates higher than the U.S. effective tax rate and 

thereby having no liability, the IRS could develop simplified tax and information reporting 

options modeled after the new online FBAR form.42  

The IRS also plans to sample filing compliance of U.S. citizens abroad through direct 

compliance contacts and to begin sending soft notices to non-filers based on passport data 

from the Department of State.43  All U.S. passport applicants must provide a taxpayer iden-

tifying number (TIN) and identify any foreign country in which they reside.44  The State 

37	 By not filing tax returns, many of these taxpayers may be forfeiting significant tax benefits, such as foreign earned income and foreign housing exclusion 
or deduction. However, these provisions are not automatic, i.e., a taxpayer must file an election.  See also Form TD F 90-22.1, Report of Foreign Bank and 
Financial Accounts, and Form 8938, Statement of Specified Foreign Financial Assets (commonly known as FATCA); Form TD F 90-22.1, Report of Foreign 
Bank and Financial Accounts (commonly known as FBAR).

38	 National Taxpayer Advocate 2011 Annual Report to Congress 133-134; 191-205.  See also Most Serious Problem: The IRS’s Offshore Voluntary Disclosure 
Programs Discourage Voluntary Compliance by Those Who Inadvertently Failed to Report Foreign Accounts, infra/supra.  Most international penalties are 
related to information returns and are civil penalties that are not based on the amount of underpayment, e.g., for failure to file information returns un-
der 31 U.S.C. § 5321(a)(5) and IRC §§ 6038, 6038A, 6038B, 6038C, 6039F, 6046, 6046A, 6048.  See also IRC §§ 6038D, 6662(b)(7); 31 U.S.C. 
§ 5321(b)(1).  These penalties may range from $10,000 per violation to the greater of $600,000 or 300 percent of the foreign account balance for willful 
failures continuing over a six-year period.

39	 2012 WIRA Research Study 13, 24. 
40	 IRS response to TAS information request (July 27, 2012).  
41	 2012 WIRA Research Study 23-34.
42	 See Financial Crimes Enforcement Network (FinCEN), BSA E-Filing System, File an FBAR, available at http://bsaefiling.fincen.treas.gov/Enroll_Individual.

html (last visited Dec. 21, 2012).  
43	 LB&I request to change the corrective action due date (Sept. 24, 2012), TAS SharePoint (tracking annual report to Congress recommendations), 2009 Rec 

7-1.
44	 See generally IRC § 6039E(b).

http://bsaefiling.fincen.treas.gov/Enroll_Individual.html
http://bsaefiling.fincen.treas.gov/Enroll_Individual.html
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Department shares this information with the IRS, which can match it with its own records 

to verify filing compliance.  Because all U.S. citizens abroad are required to file returns 

regardless of their residency status, the IRS plans to use soft notices to remind them of 

these obligations.  

While we generally support this initiative, the IRS should vet it thoroughly with stakehold-

ers, including TAS, before proceeding.  In addition, for this initiative to succeed, it should 

be combined with a self-correction option.  This option could be a voluntary compliance 

program (VCP) that combines simplified filing with relief from all penalties, at least for 

international taxpayers who would not have tax liability (after applying the foreign earned 

income exclusion and foreign tax credit).45  This type of program can establish per-country 

filing thresholds based on AGI.  It would allow U.S. taxpayers residing in those countries to 

file a simplified, combined tax and information return form online based on their income 

in a foreign jurisdiction, especially if the country has an effective income tax rate higher 

than that of the U.S.46  For non-filers whose filing would lead to a tax liability, the IRS can 

use the recently-announced Streamlined Nonresident Filing Initiative,47 and increase the 

threshold from the current $1,500 of tax due to $10,000.48  This approach could create a 

win-win situation — substantially decreasing burden for U.S. taxpayers abroad and encour-

aging benign non-filers to correct inadvertent violations without draining IRS resources, 

while freeing up IRS enforcement resources to address bad actors with substantial tax 

liabilities.  

CONCLUSION

In conclusion, the National Taxpayer Advocate preliminarily recommends that the IRS:

1.	Make the IITA team permanent, with a formal charter and a responsibility to provide 

periodic written reports and formal recommendations to the IRS Services Committee, 

including items for the IRS Strategic Plan and Servicewide Approach to International 

Tax Administration.

2.	Develop a systematic and structured plan for implementing the 2012 WIRA Research 

Study recommendations and inform the public about the timeline.  

45	 According to the 2012 WIRA research study (and similar TAS findings in the 2011 Annual Report to Congress), more than 80 percent of U.S. taxpayers 
abroad claiming the foreign earned income exclusion (FEIE) and foreign tax credit did not have U.S. tax liability.  

46	 The IRS has broad authority to prescribe the time and manner in which taxpayers file returns and the format of various required forms.  See generally IRC 
§§ 6001, 6011.  See also free and easy electronic filing of the FBAR Form, Financial Crimes Enforcement Network (FinCEN), BSA E-Filing System, File an 
FBAR, available at http://bsaefiling.fincen.treas.gov/Enroll_Individual.html (last visited on Sept. 28, 2012).

47	 IRS, New Filing Compliance Procedures for Non-Resident U.S. Taxpayers (first posted June 28, 2012), available at http://www.irs.gov/Individuals/Interna-
tional-Taxpayers/New-Filing-Compliance-Procedures-for-Non-Resident-U.S.-Taxpayers (last visited Dec. 21, 2012). 

48	 The National Taxpayer Advocate previously recommended increasing the $1,500 threshold to the “substantial understatement” threshold.  National Taxpayer 
Advocate FY 2013 Objectives Report to Congress 24.  Individuals who owe less than the greater of 10 percent of the tax required to be shown on the return 
or $ 5,000 may not have a “substantial understatement,” and thus, may not be subject to an accuracy-related penalty, particularly if a negligence penalty 
does not apply.  See generally IRC § 6662(d).  

http://bsaefiling.fincen.treas.gov/Enroll_Individual.html
http://www.irs.gov/Individuals/International-Taxpayers/New-Filing-Compliance-Procedures-for-Non-Resident-U.S.-Taxpayers
http://www.irs.gov/Individuals/International-Taxpayers/New-Filing-Compliance-Procedures-for-Non-Resident-U.S.-Taxpayers
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3.	Reinstate mailing of forms and publications to international taxpayers and U.S. embas-

sies and consulates.

4.	Allow electronic filing of 1040NR series and ITIN applications for nonresident alien 

taxpayers, at least those not claiming a refund. 

5.	Develop a method of simplified tax and information reporting online, modeled after 

the new online FBAR form for taxpayers incurring foreign taxes higher than the U.S. 

effective tax rate — resulting in no tax liability.

6.	Establish a voluntary compliance program for international individuals, including a 

combination of simplified filing and relief from all penalties for taxpayers who have no 

liability.

7.	 Increase the threshold for the Streamlined Nonresident Filing Initiative from $1,500 of 

tax due to $10,000.

IRS COMMENTS

The IRS recognizes the need to increase internal IRS coordination of international taxpayer 

service.  We have made a number of improvements in this area and continue to look for 

opportunities to improve service delivered to this taxpayer base.

In 2010, the IRS reorganized the office of the Deputy Commissioner, International (Large 

Business & International) to align international technical professionals within a single 

office to better identify, address and resolve significant compliance issues faced by both in-

dividuals and businesses operating across borders.  In 2011, LB&I further realigned to form 

the position of Assistant Deputy Commissioner, International, responsible for overseeing 

treaty assistance and interpretation, treaty negotiations, exchange of information, interna-

tional programs, overseas operations, and service wide coordination.  The Transfer Pricing 

Operations unit was also formed to manage transfer pricing compliance and promote 

strategic case development across the organization.  This further realignment was driven by 

LB&I’s continuous focus and recognition of the high complexity of the tax laws applicable 

to taxpayers engaged in international activities and the commensurate challenges to the 

IRS in communicating and enforcing those legal complexities.  The Deputy Commissioner, 

International, is responsible for coordinating IRS efforts in this area across all IRS Business 

Operating Divisions to ensure that the IRS’s international strategy is aligned, balanced, and 

coordinated.

Improving taxpayer service to U.S. taxpayers who work, live, and conduct business abroad 

is an important strategic goal for the office of the Deputy Commissioner, International, 

and the IRS in general.  As part of FY 2013 priorities, the International Executive team is 

committed to coordinating closely with W&I, Online Services, the Return Preparer Office, 

Associate Chief Counsel International (ACCI), and Taxpayer Advocate Service to improve 

access to taxpayer service with respect to international tax challenges faced by individual 
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taxpayers.  We will consider the views included in the National Taxpayer Advocate’s 

Annual Report in this effort.  

Current IRS Efforts 

The IRS has taken a number of steps throughout the organization to better coordinate 

delivery of service to international taxpayers.  

International Individual Taxpayer Assistance Team

In June 2012, a cross-functional International Individual Taxpayer Assistance Team was 

formed to better coordinate and develop international taxpayer service initiatives.  This 

team consists of LB&I, W&I, ACCI, TAS, and Online Services.  The IRS recognizes the need 

and importance of having a team focused on international taxpayers operating in a com-

plex global tax environment.  The IITA is currently in its pilot stage, and its effectiveness 

will need to be evaluated and measured.  After the completion of this evaluation, the IRS 

will consider whether the IITA should become permanent with a formal charter.

W&I Study of Individuals Living Abroad

Building on the success of the first phase of international taxpayer research resulting in the 

2010 Understanding the International Taxpayer Experience Research Study Report, Wage 

and Investment Research & Analysis kicked off a second phase of research to further devel-

op and refine the IRS’s understanding of international taxpayer service needs, preferences, 

and behaviors.  The focal point of this second phase of research is the 2011 IRS Survey of 

Individuals Living Abroad, with its specific interest in international taxpayers’ experiences, 

expectations, and preferred alternatives to an IRS international telephone line.

In an effort to reach a wider population of international taxpayers, WIRA used ground-

breaking research methodology and resources, including the IRS non-filer database, U.S. 

Department of State Passport data, Certificate of Loss of Nationality data, and expatriate 

affinity groups to administer the 2011 survey to international filers and non-filers, non-resi-

dent aliens, overseas military personnel, and expatriates.  A comprehensive report of the sur-

vey findings, the 2012 Taxpayer Experience of Individuals Living Abroad: Service Awareness, 

Use, Preferences, and Filing Behaviors, was completed and released in August 2012.

The report concluded that there is consistency with each international taxpayer in terms 

of confidence in the information received from the phone versus the website, their opin-

ions of visiting IRS.gov prior to calling the IRS, and also in the opinions of the hours of 

operations of the telephone lines.  In summary, there was consistent alignment in what the 

international taxpayers say they want, say they use, and actually use. 

The WIRA report revealed several areas for potentially improving the taxpayer experience 

of individuals living abroad, including:  
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(1) Improvements to IRS.gov:  The WIRA study identified improvements to IRS.gov as 

an area of consideration, with an emphasis on searchability, organization, and content.  

In August 2012, the IRS launched a completely redesigned IRS.gov.  The redesigned site 

includes a new intent-driven navigation system (e.g., filing, payments, refunds) to replace 

the old system that focused on the type of search (e.g., individual, business, professional).  

This new platform allows the IRS to deliver more service at a faster pace.  With more than 

two billion page views annually, this update will be a significant help to taxpayers.  We 

recognize that further refinements may be necessary to improve the international portion 

of the site; hence, the IITA has established this as a priority item in enhancing international 

taxpayer service.  

(2) Effective Utilization of Online Resources:  The WIRA study suggested that the IRS 

consider the following items to improve the utilization of online resources by international 

taxpayers:

■■ Prioritize the rollout of international tax topics on the Interactive Tax Assistant (ITA) 

application on IRS.gov.  The IRS will consider adding international tax topics to the 

ITA application by possibly implementing the utilization of decision trees to assist 

international taxpayers with frequently asked questions.

■■ Institute online chat and expand email with the IRS as alternative communication 

channels for individuals living abroad.  The IRS continues to consider expanded online 

chat and email options for taxpayers.  However, the protection of private taxpayer 

information is a major concern of the IRS, and the IRS must ensure that this concern is 

addressed before online chat can be introduced and email options can be expanded.

■■ Prioritize the funds needed to make Free File Fillable Forms an electronic tax filing 

option for everyone.  For tax year 2012 (filing year 2013), FFFF will support the use of 

foreign addresses combined with the electronic filing of forms.  As a result, any forms 

that are included as an FFFF can be e-filed, regardless of the taxpayer address. 

Forms 1040NR, U.S Nonresident Alien Income Tax Return, and W-7, Application for IRS 

Individual Taxpayer Identification Number, have been identified as candidate forms for 

electronic filing.  A number of factors such as budget, resource availability, and perfor-

mance improvement releases must be taken into account in determining the sequence of 

new electronic filing.  The IRS will continue to evaluate implementing these two forms into 

the MeF platform.

(3) Virtual Assistance for Taxpayers Abroad:  The WIRA study suggested the IRS con-

sider the feasibility of piloting virtual assistance in Canada and Mexico.  The IRS piloted 

virtual service delivery (VSD) at 19 domestic locations for filing year 2012.  The pilot 

program was considered successful and VSD was expanded to an additional 53 domestic 

locations in October 2012.  The IRS will consider the feasibility and benefit of expanding 

this program to locations outside the United States and will welcome the input of the NTA 
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to determine the most beneficial locations for providing this service to our international 

taxpayers abroad.

(4) Coordination between W&I and LB&I for International Individual Taxpayers:   
The WIRA study mentioned that W&I and LB&I have a common goal of providing excep-

tional service to our individual taxpayers.  The study suggested that W&I could consider 

involving LB&I employees in selected training classes intended for W&I employees at the 

Philadelphia International Section and the Austin ITIN Unit.  LB&I has begun this col-

laborative effort with W&I and has participated in discussions to consider the feasibility of 

this suggestion. 

Improved Taxpayer Service Programs for International Taxpayers

The following are current taxpayer services offered by the IRS to international taxpayers:

Streamlined Filing.  The IRS in June 2012 issued IR 2012-6549 to provide for streamlined 

filing of certain tax returns.  These new Streamlined Procedures apply to non-resident, 

non-filers whose returns constitute “low risk.”  A return will be determined to be “low risk” 

if it is a simple return with tax due below $1,500.  To qualify, taxpayers must file returns for 

their three most recent delinquent tax years.  Low risk returns will not be subject to either 

the failure to file a return penalty under IRC § 6651(a)(1) or the failure to pay tax penalty 

under IRC § 6651(a)(2) or information return penalties (e.g., FBAR penalties).  We believe 

these new Streamlined Procedures accomplish the establishment of a voluntary compliance 

program for international individuals, including a combination of simplified filing and 

relief from all penalties for taxpayers who have no liability.

As the National Taxpayer Advocate points out, according to the 2010 WIRA research study, 

more than 80 percent of US taxpayers abroad had no US tax liability.50  The IRS continues 

to monitor feedback from stakeholders, but we do not believe it would be appropriate to 

raise the ceiling for the streamlined program to $10,000.  A number of factors, including 

equity and fairness issues for taxpayers living in the US, are relevant.  

Publications.  The IRS has created several publications to assist international taxpayers.  

Publication 4732, Federal Tax Information for U.S. Taxpayers Living Abroad, is a useful 

resource that is located on IRS.gov and was recently updated (November 2012).  There is 

general information for the international taxpayer on filing requirements, filing deadlines, 

help with tax questions, common publications, a listing of embassies and consulates with 

on-site IRS assistance, and other helpful information.  Publication 54, Tax Guide for U.S. 

Citizens and Resident Aliens Abroad, Publication 519, U.S. Tax Guide for Aliens, Publication 

901, Tax Treaties, and Publication 597, Information on the United States—Canada Income 

49	 IR 2012-65, June 26, 2012, IRS announces effort to help US citizens overseas including dual citizens and those with foreign retirement accounts.
50	 2012 WIRA Research Study 23-24.
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Tax Treaty, are available on IRS.gov and may also be available at U.S. consulates and U.S. 

embassies. 

With respect to the recommendation to reinstate mailing forms and publications to 

international taxpayers and U.S. embassies and consulates, the process used for providing 

forms internationally is not substantially different than the process used in the United 

States for domestic taxpayers.  The current International Program provides tax products to 

United States embassies, consulates, and various military legal assistance offices worldwide.  

Although forms are not mailed automatically, those entities can order bulk quantities of up 

to 81 different tax products that they need to provide the necessary level of service in those 

geographic areas.  Each year, the various organizations are provided with a Form 14004, 

International Program Order Form, and Publication 4605, International Program Quick 

Reference Guide, which they use to order IRS tax products made available for U.S. citizens 

abroad to file their federal tax returns. 

International taxpayers can also obtain products and information as outlined on IRS.gov at 

http://www.irs.gov/uac/Contact-My-Local-Office-Internationally.

In-person Taxpayer Services at Four Foreign Posts Led by Tax Attachés.  Taxpayer assis-

tance is provided in London, Paris, Frankfurt, and Beijing.  In addition, outreach events are 

conducted by each Tax Attaché in his or her designated countries of jurisdiction to enhance 

taxpayer assistance and treaty partner relationships. 

The duties of the Tax Attaché include the provision of taxpayer service involving U.S. 

citizens, non-resident aliens, and entities and the presentation of outreach events with the 

Department of State, practitioner communities, business organizations, and other federal, 

state, and local agencies.  

Free Return Preparation for U.S. Military Living Overseas.  To assist all military per-

sonnel living overseas, the IRS provides free tax assistance and return preparation at 

its Volunteer Income Tax Assistance sites.  For FY 2012, IRS had 60 VITA sites located 

overseas at U.S. military bases where volunteers prepared approximately 40,180 returns 

through May 2012. 

Over the Phone Interpreter (OPI) Service and Pilot.  In 2009, the IRS implemented 

the Over the Phone Interpreter (OPI) Service at Taxpayer Assistance Centers throughout 

the United States.  In 2011, the IRS piloted an OPI Service program for use at VITA/

Tax Counseling for the Elderly (TCE) sites nationwide.  This program allows IRS to serve 

taxpayers with limited English proficiency by providing foreign language translation 

services to partners and volunteers at VITA/TCE sites.  This pilot expands existing OPI 

services previously only available for use by IRS employees.  The service, offered at no cost 

to taxpayers or participating partners, allows our partners/volunteers to communicate with 

LEP taxpayers at their sites in over 170 foreign languages, thereby facilitating the return 

preparation process.

http://www.irs.gov/uac/Contact-My-Local-Office-Internationally
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The FY12 OPI pilot was conducted January 17, 2012 through June 30, 2012, with 50 VITA/

TCE sites participating nationwide (including Hawaii).  Call volumes remained low 

throughout the pilot period; as a result, funding was reduced.  Weekly status meetings 

continued with SPEC management to evaluate its usage and success.  Since only 24 total 

responses were received, a management decision was made to discontinue the OPI pilot for 

the 2013 filing season.

Foreign Language Websites.  In addition to recent improvements to IRS.gov, the IRS has 

two special websites available to taxpayers with limited English proficiency.  The first, 

www.irs.gov/Spanish, includes access to many forms and publications in Spanish, includ-

ing Publication 17, El Impuesto Federal sobre los Ingresos (Your Federal Income Tax).  The 

second, www.irs.gov/Individuals/Multilingual-Gateway, has information in Chinese, Korean, 

Vietnamese, and Russian.  The IRS provides a DVD on basic tax responsibilities in five 

languages – Spanish, Chinese, Russian, Vietnamese, and Korean.  This DVD is available at 

no charge. 

The IRS will continue efforts to expand our strategic approach to international compli-

ance by collaborating with TAS to address specific needs and compliance challenges of 

international taxpayers and coordinate international taxpayer service initiatives for all IRS 

functions.

http://www.irs.gov/espanol
http://www.irs.gov/languages
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Taxpayer Advocate Service Comments

The National Taxpayer Advocate is pleased with the IRS’s commitment to improving 

taxpayer service to U.S. taxpayers who work, live, and conduct business abroad.  We are 

also appreciative of the IRS’s effort to coordinate international taxpayer service through the 

cross-functional International Individual Taxpayer Assistance team, in which TAS actively 

participates.  The National Taxpayer Advocate strongly supports the team’s efforts and 

believes that it has proven itself a vital tool in developing service channels for international 

taxpayers.  The team’s success depends on its adoption of a formal charter with clearly 

identified rights and responsibilities for all participants.  The IRS cannot fairly evaluate 

the IITA’s effectiveness without first identifying its mission, goals, and measures of perfor-

mance in a formal charter.

The National Taxpayer Advocate commends the IRS for continued research on the filing 

behaviors, needs, and preferences of individual taxpayers living abroad, including the 

excellent 2012 WIRA research study.  The study made a number of recommendations to 

improve service for international taxpayers, which TAS strongly supports.  However, the 

National Taxpayer Advocate believes that the IRS cannot efficiently implement these steps 

without a systematic and structured plan available to the public.  We look forward to work-

ing with the IRS on developing such a strategic blueprint for implementing the WIRA rec-

ommendations.  We believe the IITA should develop a draft plan over the next six months 

and submit it to the IRS Services Committee for review and approval.

The National Taxpayer Advocate is pleased with the IRS’s plans to significantly enhance 

IRS.gov and other online resources, including the rollout of international tax topics for 

the ITA application and availability of FFFF for use with foreign addresses beginning in 

2013 (for TY 2012 returns).  The IRS should continue to expand the availability of FFFF 

by making more forms and schedules fillable, particularly the new Form 8938, Statement 

of Specified Foreign Financial Assets, which if required must be filed with the tax return 

to comply with FATCA.51  The National Taxpayer Advocate, however, is concerned about 

the lack of commitment to allow electronic filing of the 1040NR series of returns.  The IRS 

should establish a timeline for implementation of Form(s) 1040NR and W-7 electronic fil-

ing and for resolution of security concerns for online chat and secure email.52  The National 

Taxpayer Advocate also strongly supports the expansion of Virtual Assistance to taxpayers 

51	 IRS, List of Available Free File Fillable Forms, available at http://www.irs.gov/uac/List-of-Available-Free-File-Fillable-Forms (last visited Dec. 18, 2012).  
The available forms include Form 1116, Foreign Tax Credit; Forms 2555 and 2555-EZ, Foreign Earned Income Exclusion; Form 8891, U.S. Information 
Return for Beneficiary of Certain Canadian Registered Retirement Plans; Form 8689, Allocation of Individual Income Tax to the U.S. Virgin Islands; and 
Form 8621, Return by a Shareholder of a Passive Foreign Investment Co. or Qualified Electing Fund.  We note that although FBARs are not filed with the 
tax return, a link to the FBAR form on FFFF would also be helpful.

52	 However, it is unclear how the IRS is planning to accept electronically filed ITIN applications while continuing to require the concurrent filing of a paper 
tax return with the ITIN application.  For a detailed discussion of ITIN issues, see Most Serious Problem: The IRS’s Handling of ITIN Applications Imposes 
an Onerous Burden on ITIN Applicants, Discourages Compliance, and Negatively Affects the IRS’s Ability to Detect and Defer Fraud, infra/supra.

http://www.irs.gov/uac/List-of-Available-Free-File-Fillable-Forms
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abroad, and commits to work with the IRS to identify international sites for such service.  

These options are vital for alleviating compliance burdens faced by international taxpayers.  

The National Taxpayer Advocate remains concerned about limited options available to 

“benign” U.S. taxpayers abroad who have not filed returns for various reasons and who 

have a de minimus tax liability.  We believe the IRS should tailor its procedures for differ-

ent groups of nonfilers and not employ a one-size-fits-all approach.  Taxpayers who have 

not timely filed tax or information returns (e.g., an FBAR) should not be herded into one 

“streamlined” program.53  The National Taxpayer Advocate recommends establishing broad 

but clearly defined categories for different groups of international taxpayers, based on the 

country of residence, effective foreign tax rate, and AGI.54  U.S. taxpayers abroad, includ-

ing those who may have a liability exceeding the $1,500 threshold, and especially those 

who did not file, should have easy self-correction options that combine simplified filing 

(or self-identification) with relief from all penalties if the taxpayer remains compliant for 

at least five years afterward.  U.S. taxpayers abroad should also be able to file a simplified, 

combined tax and information return form online based on their income in a foreign 

jurisdiction, especially if the country has an effective income tax rate higher than that of 

the U.S.  Given the complexity of U.S. international tax rules and the incompatibility of the 

U.S. worldwide system of taxation with that of most foreign countries that have territorial 

systems and value added tax, it is also reasonable to increase the current threshold for the 

“streamlined’ filing from $1,500 of tax due to $5,000.55  This approach will allow many 

international taxpayers to come into or return to compliance without draining IRS enforce-

ment resources.  

In regards to ordering international forms and publications online, the IRS.gov page 

does mention the Form 14004, International Program Order Form, and Publication 4605, 

International Program Quick Reference Guide.56  However, the link offers only employer 

publications and information return forms, and does not contain forms and publications 

for international taxpayers.  The IRS should make forms and publications available to 

taxpayers with no Internet access or low connection speed as well as at U.S. embassies and 

consulates.  U.S. taxpayers abroad with limited or no Internet access rely on the availability 

53	 IRS, IRS Announces Effort to Help US Citizens Overseas Including Dual Citizens and Those With Foreign Retirement Accounts, IR 2012-65 (June 26, 
2012); see also IRS, Instructions for New Streamlined Filing Compliance Procedures for Non-Resident, Non-Filer U.S. Taxpayers, at http://www.irs.gov/
uac/Instructions-for-New-Streamlined-Filing-Compliance-Procedures-for-Non-Resident-Non-Filer-US-Taxpayers (last visited on Dec. 5, 2012).

54	 For a detailed discussion of a three-category approach to improving the offshore voluntary disclosure programs to encourage voluntary compliance 
among those who failed to file FBARs and similar information returns, see Most Serious Problem: The IRS’s Offshore Voluntary Disclosure Programs 
Discourage Voluntary Compliance by Those Who Inadvertently Failed to Report Foreign Accounts, infra/supra.

55	 See National Taxpayer Advocate FY 2013 Objectives Report to Congress 12-31.  See also National Taxpayer Advocate 2009 Annual Report to Congress 
vol. 2, 35-73 ( Research Study: An Analysis of Tax Administration Issues Raised by a Consumption Tax, Such as a National Sales Tax or Value Added 
Tax). We have modified our recommendation here regarding the increased dollar limit to be consistent with our proposed limit in Most Serious Problem: 
The IRS’s Offshore Voluntary Disclosure Programs Discourage Voluntary Compliance by Those Who Inadvertently Failed to Report Foreign Accounts, 
infra/supra, (recommending a cap of $5,000 tax due for the Streamlined Non-Resident Filing Initiative, consistent with thresholds for application of an 
accuracy-related penalty under IRC § 6662(d).)

56	 IRS, International Program Information, available at http://www.irs.gov/uac/International-Program-Information (last visited on Dec. 5, 2012).

http://www.irs.gov/uac/Instructions-for-New-Streamlined-Filing-Compliance-Procedures-for-Non-Resident-Non-Filer-US-Taxpayers
http://www.irs.gov/uac/Instructions-for-New-Streamlined-Filing-Compliance-Procedures-for-Non-Resident-Non-Filer-US-Taxpayers
http://www.irs.gov/uac/International-Program-Information


Section One  —  Most Serious Problems280

Challenges Persist for International Taxpayers as the IRS Moves Slowly to Address Their Needs MSP #15

Legislative 
Recommendations

Most Serious 
Problems

Most Litigated  
Issues

Case Advocacy Appendices

of IRS materials at U.S. diplomatic posts.  It is also important that the website provide the 

necessary individual international forms and publications for online ordering from abroad.  

Finally, the National Taxpayer Advocate urges the IRS to expand free preparation of returns 

for U.S. military personnel at 60 overseas locations to civilian U.S. citizens in those coun-

tries.  It would require minimal resources but will significantly expand services for U.S. 

taxpayers abroad.  We also encourage the IRS to expand Over the Phone Interpreter (OPI) 

service to overseas VITA sites and translate all of IRS.gov content into Spanish.  

The National Taxpayer Advocate welcomes active collaboration between the IRS and TAS 

within the IITA team and elsewhere to address specific needs and compliance challenges of 

international taxpayers and to coordinate international taxpayer service initiatives.  

Recommendations

The National Taxpayer Advocate recommends that the IRS:

1.	 Make the IITA team permanent, with a formal charter and a responsibility to 

provide periodic written reports and formal recommendations to the IRS Services 

Committee, including items for the IRS Strategic Plan and Servicewide Approach to 

International Tax Administration.

2.	 Develop a systematic and structured plan for implementing the 2012 WIRA 

Research Study recommendations and informing the public about the timeline.  

3.	 Reinstate mailing of forms and publications to international taxpayers who lack 

Internet access, and to U.S. embassies and consulates, and allow easy online ordering 

of international forms and publications through IRS.gov.  

4.	 Accelerate electronic filing of 1040NR series returns and ITIN applications for non-

resident alien taxpayers, at least for those not claiming a refund; and extend free file 

fillable ability to Form 8938. 

5.	 Develop a method of simplified tax and information reporting online, modeled after 

the new online FBAR form for taxpayers incurring foreign taxes higher than the U.S. 

effective tax rate — resulting in no tax liability.

6.	 Establish a voluntary compliance program for individual international taxpayers, 

including a combination of simplified filing and relief from all penalties for nonfilers 

and taxpayers in countries with tax at rates higher than the U.S. effective tax rate

7.	 Increase the threshold for the Streamlined Nonresident Filing Initiative from $1,500 

of tax due to $5,000. 
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	� IRS Processing Flaws and Service Delays Continue to Undermine 

Fundamental Taxpayer Rights to Representation

RESPONSIBLE OFFICIALS

Peggy Bogadi, Commissioner, Wage and Investment Division

Faris Fink, Commissioner, Small Business/Self-Employed Division

Karen Hawkins, Director, Office of Professional Responsibility

DEFINITION OF PROBLEM

Taxpayers generally have a right to representation before the IRS when they appoint 

certified public accountants (CPAs), attorneys, enrolled agents (EAs), or other authorized 

persons to advocate on their behalf.1  Taxpayers appoint these representatives by complet-

ing and signing Form 2848, Power of Attorney and Declaration of Representative, and giving 

it to their representatives, who will mail, fax, or submit the form electronically to an IRS 

function or a Centralized Authorization File (CAF) unit.2  The CAF units record and track 

Form 2848 authorizations to help IRS employees identify represented taxpayers, and to 

provide representatives with notice of adverse IRS actions against their clients.  The IRS 

also provides e-Services and the Practitioner Priority Service (PPS) phone line to assist 

authorized representatives with account-related issues.  However, if the CAF units do not 

timely process Forms 2848, systems and employees that generate notices to taxpayers will 

not be able to send these notices to the right representatives or addresses.  Further, IRS 

employees may assume the taxpayer is unrepresented and contact him or her directly, or 

disclose information to an unauthorized representative, both of which violate taxpayers’ 

fundamental rights to representation and privacy.  When the IRS fails to process Form 

2848 properly, it effectively shuts the door to the right to representation set forth in the 

IRC.3 

While Form 2848 filings increased by 89 percent between fiscal years (FY) 2004 and 2012, 

the number of employees dedicated to processing per 100,000 forms decreased by 34 

percent.4  The IRS may have become more efficient in processing Forms 2848 since 2010, 

yet the processing time allowed by the IRS per Form 2848 increased 233 percent, from 

three calendar days to a maximum of ten days — increasing the risk that taxpayers will not 

1	 Internal Revenue Code (IRC) §§ 6304(a)(2) and 7521(b)(2).  Publication 1, Your Rights as a Taxpayer (Sept. 2012), generally provides information to 
taxpayers regarding the right to representation during examination, collection, or appeal of a tax liability.  

2	 IRS, Instructions for Form 2848 (Mar. 2012).  Form 2848, Power of Attorney and Declaration of Representative (Mar. 2012), also permits the representa-
tive’s access to the taxpayer’s account information.  The Centralized Authorization File (CAF) unit also processes Form 8821, Tax Information Authorization, 
which only permits the representative’s or other person’s access to taxpayer’s account information.  This report focuses primarily on Form 2848 processing.

3	 Represented taxpayers have additional rights under the Code.  IRC § 6304(b)(2) provides that the IRS may not communicate with a represented taxpayer 
in collection matters, unless the representative fails to respond within a reasonable time, or consents to direct communication with the taxpayer.  IRC 
§ 7521(c) provides that taxpayers have the right to be represented in interviews.

4	 IRS response to TAS information request (Aug.10, 2012).  IRS email updating response to TAS information request (Oct. 10, 2012).  IRS, Compliance Data 
Warehouse (CDW), Integrated Data Retrieval System (IDRS), analysis of IDRS business master file (BMF) and individual master file (IMF) transaction code 
(TC) 960 for FY 2004 through FY 2012.
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receive the benefit of representation during critical periods.5  Further, the IRS has discon-

tinued its CAF unit help lines, reallocated help line staffing to processing, and directed 

practitioners to use the PPS line for Form 2848 authorization issues, even though PPS call 

assistors answered only 73 percent of their calls in FY 2012.6  

The National Taxpayer Advocate identified IRS Form 2848 authorization policies and 

procedures as a most serious problem for taxpayers and made actionable recommenda-

tions to improve the program in her 2009 and 2010 Annual Reports to Congress.  Concerns 

remain over the IRS’s failure to adopt these recommendations and improve its program 

and services for taxpayers and their representatives  Chief among these concerns: 

■■ Practitioners lose valuable time resubmitting Forms 2848 when IRS employees use 

archaic systems and do not confirm manual input of the forms into the CAF;

■■ Taxpayers’ information may be disclosed to the wrong representative, because the IRS 

does not verify Form 2848 authorizations on its e-Services system;

■■ The IRS’s elimination of CAF unit help lines and additional burden on the PPS phone 

line could put taxpayer information in the wrong hands or deny representation when 

representatives are unable to submit or revoke Form 2848 authorizations;

■■ Low Income Taxpayer Clinics (LITCs) lack a reliable processing system in the CAF 

units  to provide seamless representation for their clients; and

■■ The IRS improperly bypasses taxpayers’ representatives and offers no remedies or 

explanations to the taxpayers. 

ANALYSIS OF PROBLEM

Background

Taxpayers generally appoint CPAs, attorneys, or EAs to act on their behalf by completing 

and signing Form 2848 or its equivalent, and giving it to the representative, who will mail, 

fax, or electronically send the form directly to an IRS function or CAF unit.7  Practitioners 

who hold a valid Form 2848 can represent a taxpayer by submitting correspondence or 

speaking directly to an IRS agent on all matters before the IRS, even if the taxpayer is not 

5	 National Taxpayer Advocate 2010 Annual Report to Congress 171, 179.  See IRS response to TAS information request (Aug.10, 2012).  In 2010, the aver-
age Form 2848 processing rate per hour was 12.7.  The rate rose to 13.8 per hour in 2011, and through June 2012, the average processing rate was 14.8 
per hour, a 16.5 percent increase from 2010.

6	 IRS, Servicewide Electronic Research Program (SERP), Alert 12A0555: Centralized Authorization File (CAF) Help-line (Oct. 2, 2012), generally diverted help 
line calls to the applicable Individual or Business Accounts toll free phone line.  Internal Revenue Manual (IRM) 3.42.8.8.6.1, Rejected TDS (Oct. 1, 2012) 
and IRM 3.42.8.8.4.3, CAF Unit Faxing (Oct. 1, 2012) provides that practitioners call the PPS line to assist with Form 2848 authorization issues.  See 
also http://www.irs.gov/Tax-Professionals/Practitioner-Priority-Service-® (last visited Nov. 19, 2012), the PPS line is “practitioners’ first point of contact for 
assistance regarding taxpayers’ account-related issues.”  IRS, Joint Operations Center, Snapshot Reports: PPS (weeks ending Sept. 30, 2011 and Sept. 30, 
2012).  Level of Service (LOS) reflects the percentage of calls that reached telephone assisters among all calls attempted by practitioners.

7	 IRS, Instructions for Form 2848 (Mar. 2012).  The IRS is also authorized to accept a power of attorney other than a Form 2848, Power of Attorney, provided 
that it includes (1) the name and address of the taxpayer; (2) taxpayer identification number of the taxpayer; (3) name and address of the recognized 
representative; (4) description of the matter for which representation is authorized (i.e., type of tax, form number, specific years or periods involved); (5) 
clear expression of taxpayer’s intent to be represented on the matter; (6) signature of the taxpayer and the date of signing; and (7) a signed declaration of 
representative.  However, the power of attorney must be accompanied by a completed Form 2848 to be recorded on the CAF.  Treas. Reg. § 601.503.

http://www.irs.gov/
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present.  Further, authorized practitioners may use IRS e-Services and the PPS phone line 

to resolve their cases, in addition to all the services a taxpayer would be entitled to use.  IRS 

e-Services provides registered practitioners Internet access to file Form 2848 authoriza-

tions, generate taxpayer transcripts, and correspond with the IRS electronically.8  The PPS 

line is a nationwide toll-free telephone line dedicated to assisting authorized practitioners 

with their clients’ account-related issues.9  Thus, Form 2848 is the doorway to effective 

representation.10 

Archaic Systems and CAF Units’ Delays Harm Taxpayers.

The CAF units receive Form 2848 authorizations by correspondence or fax, and an exam-

iner manually records the documents into an IRS database with links to the appropriate 

taxpayer accounts and tax modules in the Integrated Data Retrieval System (IDRS).  CAF 

examiners input a Power of Attorney (POA) indicator on the taxpayer’s master file account 

on IDRS, and various online tools and inventory management systems remind employees 

to check the master file to determine if a representative is authorized to practice before the 

IRS on a specific matter.11  However, various failures often impede this process, leaving 

taxpayers without representation. 

First, the IRS does not process Forms 2848 promptly.  In 2010, the CAF units experienced 

significant delays in processing authorizations and extended processing timeframes from 

two business days for fax receipts and five business days for mailed receipts to 15 calendar 

days for all submissions.12  The current processing time set by IRS procedures is ten calen-

dar days or less, due to the CAF units’ ineffective and outdated systems.13

Second, the multiple high-speed fax machines that the CAF units use to receive over half 

of their inventory do not function properly.  That inventory consists of Form 2848 autho-

rizations and disclosure consents on Form 8821, Tax Information Authorization.14  The fax 

machines occasionally fail to transmit all pages, frequently break down, and sometimes do 

not receive an authorization sent by a taxpayer, which means the taxpayer loses the right to 

8	 IRM 3.42.8.1(1) (Oct. 1, 2012).  E-Services also permit practitioners and electronic return originators (ERO) to file Forms 8821, Tax Information Authoriza-
tion, electronically.  EROs who have e-filed five or more accepted returns are also eligible to file Form 2848 authorizations, to obtain taxpayer transcripts, 
and to correspond with the IRS electronically.  Reporting agents who e-file may gain access to e-Services to obtain taxpayer transcripts, and to correspond 
with the IRS electronically.  See http://www.irs.gov/Tax-Professionals/e-services---Online-Tools-for-Tax-Professionals (last visited Oct. 2, 2012).

9	 IRM 3.42.8.1(4) (Oct. 1, 2012).
10	 Represented taxpayers have additional rights under the IRC.  IRC § 6304(b)(2) provides that the IRS may not communicate with a represented taxpayer 

in collection matters, unless the representative fails to respond within a reasonable time, or the representative consents to direct communication with the 
taxpayer.  IRC § 7521(c) provides that taxpayers have the right to be represented in interviews.

11	 IRM 21.3.7.1.4 (Oct. 1, 2008).  CAF examiners will record a Form 2848 into the file as long as the taxpayer’s identity, the representative’s identity, the type 
of tax return, the tax periods, the taxpayer’s signature and date, and the representative’s designation, jurisdiction, signature, and date are provided.  IRM 
21.3.7.5.2 (Aug. 25, 2009).  See, e.g., IRM 5.19.5.3.6(2) (Dec. 1, 2007).  In the Automated Collection System (ACS), a CAF indicator displays on the 
employee’s computer screen if there is a representative authorized to practice before the IRS.

12	 The IRS maintains CAF units in its Philadelphia, Ogden, and Memphis campuses.  IRM 21.3.7.1.3 (Oct. 1, 2012).  IRM 21.3.7.1.7 (Oct. 1, 2008).
13	 IRM 21.3.7.1.4 (Sep. 23, 2011).  
14	 IRS response to TAS information request (Aug.10, 2012).  This report focuses primarily on Form 2848 processing.

http://www.irs.gov/Tax-Professionals/e-services---Online-Tools-for-Tax-Professionals
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representation until the practitioner learns the IRS has not processed the form and success-

fully resubmits it.15

Lastly, the IRS sometimes misplaces or fails to record authorizations it does receive.  The 

IRS does not know how many Forms 2848 are not processed, because it does not record 

or track incomplete or misplaced receipts.  Because the IRS does not acknowledge receipt 

of a Form 2848 authorization or advise the submitter that the Form 2848 is complete and 

recorded, the submitter has no way of knowing the IRS has accepted and processed the 

form.  The IRS maintains that submitters should rely on confirmations printed by their fax 

machines to show successful transmission.16  However, confirmation that a submitter faxed 

a Form 2848 does not prove the CAF unit processed it.17  TAS cannot confirm how often 

this happens, because the IRS does not track receipts.  Until representatives can confirm 

processing of the Form 2848 authorization, some will fax duplicate Forms 2848, meaning 

the CAF units may be creating their own backlogs.18 

The IRS Has No Plans to Fully Automate Recording of Form 2848 Authorizations, 
Despite Seeking Solutions to Track Receipts.

The IRS has attempted to improve efficiency and accuracy within the CAF units and is 

exploring technology that could improve processing of faxed and mailed Forms 2848.  To 

their credit, the CAF units have increased the number of Forms 2848 processed per hour by 

16.5 percent since 2010.19  Yet as Figure 1.16.1 below shows, Form 2848 receipts are outpac-

ing CAF units’ staffing, preventing a return to the pre-2010 processing time of two to three 

calendar days from the current ten days or less.

15	 When receipts are dated and time-stamped by its fax machines, the IRS requires no further action as evidence of receipt.  IRM 21.3.7.1.4(4) (Sep. 23, 
2011).

16	 IRS response to TAS information request (Aug.10, 2012).
17	 See, e.g., IRS, Issue Management Resolution System (IMRS) Issue 11-0001415, Multiple attorneys on one Form 2848 (Feb. 2011).
18	 See, e.g., IRS IMRS Issue 11-0001525, Form 2848 processing delays (Feb. 2012).  The submitter requested that the IRS modify the IRM to reduce overall 

CAF processing to five days since resubmitting the Form 2848 authorization to the PPS or Automated Collection System is burdensome and costly to both 
practitioners and the government.

19	 IRS response to TAS information request (Aug.10, 2012).  In 2010, the average Form 2848 processing rate per hour was 12.7.  The average rate increased 
to 13.8 per hour in 2011, and through June 2012, the average processing rate was 14.8 per hour, a 16.5 percent increase from 2010.
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FIGURE 1.16.1, Full-time Employees Per 100,000 Form 2848 Authorizations Filed in the CAF and Total 
Forms 2848 Filed (In Millions) by Fiscal Year20
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The IRS needs to improve its archaic systems and automate manual processing to expedite 

handling of Forms 2848.  The IRS is considering an enterprise fax storage (EFS) solution 

that would receive and inventory faxed Forms 2848 in a computerized format, and dis-

tribute them to employees for processing.  The IRS is still gathering requirements for EFS, 

and expects only incremental implementation between late FY 2013 and FY 2015.21  (The 

CAF units have not scheduled any implementations at this time).  Until the IRS fully and 

effectively automates the CAF units and generates Form 2848 acknowledgements, current 

processing will continue to undermine tax compliance and contribute to the CAF units’ 

backlogs.  

The National Taxpayer Advocate recommended in her 2010 Annual Report to Congress 

that the IRS implement a Correspondence Imaging System (CIS) to prevent CAF unit 

processing delays and actions that could harm taxpayers.  The IRS already uses CIS as an 

inventory system, scanning all its Accounts Management (AM) receipts into digital images 

and working the cases from those images.  Using CIS for correspondence and EFS for faxes 

would improve the receipt and control of all Form 2848 authorizations.  However, because 

these systems will rely on employees’ manual input of Forms 2848 to the CAF and IDRS, 

they would not fully automate the authorization process, alleviate the CAF units’ staffing 

shortfalls, or expedite processing.  

20	 IRS response to TAS information request (Aug.10, 2012).  IRS email updating response to TAS information request (Oct. 10, 2012).  IRS, CDW, IDRS, 
analysis of IDRS BMF and IMF transaction code (TC) 960 for FY 2004 through FY 2012.

21	 IRS response to TAS information request (Aug.10, 2012).
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The IRS Must Protect Taxpayers’ Rights as It Automates Form 2848 Processing.

The IRS e-Services disclosure authorization permits authorized representatives to electroni-

cally complete and file Form 2848 authorizations, view and modify existing forms, and 

receive acknowledgement of accepted submissions immediately — all online.22  The IRS 

requires representatives submitting Forms 2848 electronically to retain the original signed 

form.23  

In 2011, approximately 240,000 users filed almost 300,000 authorizations through e-Ser-

vices.24  However, the Treasury Inspector General for Tax Administration (TIGTA) surveyed 

these representatives and their clients, and found 20 percent of representatives could not 

produce the original signed Form 2848, and four percent of taxpayers did not give permis-

sion to submit the authorization.25  The National Taxpayer Advocate is concerned that the 

IRS may have given some representatives unauthorized access to taxpayer information, or 

some practitioners may have represented taxpayers without authorization.  Even as the IRS 

addresses these problems, however, it should continue to explore and develop electronic 

submission of Form 2848 authorizations to reduce manual processing, and retrain its 

employees to improve e-Service controls.  

IRS’s Elimination of CAF Unit Help Lines and Decline in PPS Service Could Place 
Taxpayer Information in the Wrong Hands and Deny Representation.

The IRS generally sends copies of all taxpayer correspondence to taxpayers’ authorized 

representatives as provided by the CAF program, and indicated on the IDRS.26  Taxpayers 

may revoke an authorization by 

■■ Submitting a signed statement of revocation; 

■■ Writing “revoke” on and signing a copy of the Form 2848 naming the representative to 

be revoked; or

■■ Giving a Form 2848 authorization to a new representative to file with the IRS.27 

Further, representatives may change their address of record by submitting a signed state-

ment to a CAF unit.  When a CAF unit prolongs processing a change of address, revocation, 

or new Form 2848, the IRS continues to send taxpayer information to the previous address 

or representative. 

Reduction of services and lengthy processing could lead to unauthorized disclosure of 

taxpayer information, or to taxpayers not receiving the representation they expected.  

22	 See http://www.irs.gov/Tax-Professionals/What-are-the-e-services-products%3F 10/ (last visited Oct. 5, 2012).  
23	 IRS, Instructions for Form 2848 (Mar. 2012).  
24	 IRS response to TAS information request (Aug.10, 2012).
25	 TIGTA, Ref. No. 2012-40-071, Insufficient E-Services Controls May Put Taxpayer Information at Risk 6-7 (June 29, 2012).
26	 Treas. Reg. § 601.506(a).
27	 IRS, Instructions for Form 2848 2 (Mar. 2012).  The statement of revocation must indicate that the authority of the power of attorney is revoked, list the 

matters and periods involved, and must be signed and dated by the taxpayer.  

http://www.irs.gov/Tax-Professionals/What-are-the-e-services-products%3F%2010/
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However, the IRS has increased the risk of harm to taxpayers by increasing CAF units’ pro-

cessing time for a Form 2848, from two to five business days to ten calendar days or less, 

and by eliminating the CAF help lines.28  The CAF help lines accepted calls from taxpayers 

to verbally authorize disclosure, and from practitioners to change their addresses, resolve 

authorization issues in the transcript delivery system, or follow up on Form 2848 filings.29  

The IRS now instructs practitioners to contact the PPS phone line for CAF unit inquiries.30  

As shown in Figure 1.16.2 below, the PPS phone line’s level of service (the percentage of 

total calls answered) has declined steadily from 90 percent in FY 2006 to 73 percent in FY 

2012, even as attempted calls have increased by 60 percent.31  

FIGURE 1.16.2, Calls Attempted by Practitioners and Calls Answered by PPS Assistors for FY 2006  
through 201232 
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The PPS line assistors may provide taxpayers’ transcripts of accounts to authorized practi-

tioners, and receive faxes of Forms 2848 and address change requests.  However, assistors 

do not have direct access to the CAF program, and must forward Forms 2848 or address 

change requests to the CAF units for processing.  Under the IRS’s current system, this extra 

step is unavoidable and creates additional delays in processing these time-sensitive forms 

and requests.  The IRS maintains: 

28	 National Taxpayer Advocate 2010 Annual Report to Congress 171-186 (Most Serious Problem: Persistent Breakdowns in Power of Attorney Processes 
Undermine Fundamental Taxpayer Rights).  IRS SERP, Alert 12A0555: Centralized Authorization File (CAF) Help-line (Oct. 2, 2012)

29	 IRM 21.3.7.4.2, Third Party Record Updates (Oct. 1, 2008).  IRM 21.3.7.6.7, Oral Taxpayer Information Authorization (OTIA) Processing (Oct. 1, 2008).  
IRM 3.42.8.8.6.1, Rejected Transcript Delivery System (TDS) (Oct. 1, 2010).

30	 See, e.g., IRM 3.42.8.8.6.1, Rejected TDS (Oct. 1, 2012); IRM 3.42.8.8.4.3, CAF Unit Faxing (Oct. 1, 2012). 
31	 LOS was 90 percent in FY 2006 for 1,095,241 net attempts (1,206,183 attempts less 110,942 attempts abandoned by callers), and 73 percent in 

FY 2012 for 1,747,217 net attempts (1,926,076 attempts less 178,859 attempts abandoned by callers).  See IRS, Joint Operations Center, Snapshot 
Reports: PPS (weeks ending Sept. 30, 2006 and Sept. 30, 2012).  

32	 See IRS, Joint Operations Center, Snapshot Reports: PPS (weeks ending Sept. 30, 2006, Sept. 30, 2007, Sept. 30, 2008, Sept. 30, 2009, Sept. 30, 2010, 
Sept. 30, 2011, and Sept. 30, 2012).
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Submission of a POA [Form 2848 authorization] to the CAF is not a requirement 

for representation before the IRS.  Any recognized representative may represent a 

taxpayer before any officer or employee of the IRS by providing that officer or em-

ployee with a copy of a valid POA, regardless of whether the POA has been recorded 

on the CAF.  Recording a POA on the CAF is intended to enable IRS personnel who 

do not have access to the actual POA to act upon the POA (See Conference and 

Practice Requirements, Statement of Procedural Rules § 601.506(d)).33  

Yet if the CAF units do not timely process Forms 2848, systems and employees that gener-

ate notices to taxpayers will not be able to send these notices to the right representatives or 

addresses.  The National Taxpayer Advocate is concerned that elimination of the CAF unit 

help lines and increased burden on the PPS line will lead to further processing delays and 

unauthorized disclosures, and will deprive taxpayers of the representation they intended. 

Taxpayers Are Harmed When LITCs Cannot Provide Timely Service.

When Congress created the LITC program, it recognized the need for low income taxpay-

ers to have access to representation before the IRS and the courts.34  The clinics, which are 

independent from the IRS, represent low income taxpayers before the IRS and assist them 

in audits, appeals, and collection disputes for free or no more than a nominal fee.35  Each 

clinic determines whether prospective clients meet income eligibility guidelines and other 

criteria before agreeing to represent them.  Further, LITCs operate under the scrutiny of 

TAS, the Government Accountability Office (GAO), and TIGTA, and are required to attend 

an annual conference conducted by TAS.36

Clinical programs operated by accredited law, business, or accounting schools and tax 

exempt organizations may use students to represent low income taxpayers in controver-

sies with the IRS.37  The students practice under the supervision of an attorney, CPA, or 

licensed EA who is authorized to represent taxpayers before the IRS.38  To accommodate 

student practice, the IRS Office of Professional Responsibility (OPR) has been responsible 

for issuing an authorization for a special appearance, which must be submitted with the 

Form 2848 whenever a taxpayer authorizes a student who works in a LITC to be his or 

33	 National Taxpayer Advocate 2010 Annual Report to Congress 180 (IRS Comments to Most Serious Problem: Persistent Breakdowns in Power of Attorney 
Processes Undermine Fundamental Taxpayer Rights).

34	 IRC § 7526; Internal Revenue Service Restructuring and Reform Act of 1998 (RRA 98), § 3601(a), Pub. L. No. 105-206, 112 Stat. 758 (1998).  The LITC 
program serves individuals whose income is below a certain level and require assistance with the IRS.  Some LITCs only provide education and outreach, 
rather than representation, for individuals whose native languages are not English.  

35	 IRC § 7526(b)(2).  See Publication 4134, Low Income Taxpayer Clinic List (Mar. 2012) for a listing of LITCs.
36	 Publication 3319, Low Income Taxpayer Clinics Grant Application Package Book (May 2012).
37	 IRC § 7526(b)(2).  The IRS also has a program, pre-dating the LITC program, known as the Student Tax Clinic Program, which provides free tax assistance 

to taxpayers who need representation before the IRS on federal tax matters.  Student Tax Clinics (STCs) are staffed by law, business, or accounting students.  
The key difference between LITCs and STCs is that LITCs are funded by federal grants provided in the Code, while the STCs do not receive federal grants.  
IRM 1.25.3.7(2) (June 1, 2010).

38	 Treas. Dept. Cir. No. 230, 31 CFR, Subt. A, Pt. 10 (Circular 230) provides the rules for practice before the IRS.
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her representative. 39  Effective December 5, 2012, the Acting Commissioner re-delegated 

the authority to issue student practice letters to the Director of the LITC Program Office in 

TAS.40  

Student representatives typically participate in LITCs through the duration of the semester, 

and sometimes for longer periods in order to provide continuous service throughout the 

calendar year.  Due to the nature of the academic calendar, new students enroll in clinics 

each semester or academic year.  By contrast, resolution of a tax case can often take several 

months or even years.  Although the clinic director provides continuity in taxpayer repre-

sentation from semester to semester, multiple student representatives may assist a client 

during the life of the case.  Form 2848 provides instructions on how to substitute represen-

tatives during an open case.  

Line 5 of Form 2848 contains a box the taxpayer can check to authorize substitution or 

addition of representatives.41  If a taxpayer signs an original Form 2848 with the substi-

tution box checked, he or she is authorizing the representative to substitute a different 

representative without obtaining additional consent.  In the case of LITCs operated by 

academic institutions, this procedure to authorize substitution of representatives is es-

sential to ensure seamless and continuous representation.  As discussed above, multiple 

student representatives may work on a client’s case from the time the taxpayer retains the 

LITC until the problem is resolved.  Further, low income clients of LITCs may be difficult 

to contact and it may not be feasible for them to make successive trips to the LITC office to 

sign additional forms.  

If a taxpayer has checked box 5, the Form 2848 instructions call for the new representative 

to submit to the IRS a copy of the original Form 2848, signed by the taxpayer and authoriz-

ing substitution, along with the new Form 2848, which the taxpayer does not need to sign.  

In the case of students, the clinic must submit a copy of the special appearance authoriza-

tion letter as well.

Despite the fact that student representatives are clearly authorized by IRC § 7526 to 

represent taxpayers, and IRS procedures authorize substitution of representatives, the clin-

ics still encounter problems with the IRS’s processing of Forms 2848 appointing student 

representatives.  The CAF units often reject Forms 2848 listing student representatives, 

even when the clinics submit all of the proper forms.  Some improper rejections may stem 

from the paper-driven environment of the CAF units that handle a large volume of Form 

39	 Circular 230 §10.7(d).  Pursuant to longstanding practice dating back to the inception of STCs, OPR generally issued special order letters to the LITC direc-
tor, who submitted the names of the student representatives, the tax coursework completed or in the process of being completed for each student, and the 
name and resume of the LITC director.  IRM 1.25.3.7 (June 1, 2010).  Students must attach a copy of a Special Appearance Authorization letter from OPR 
when submitting a Form 2848 to the CAF unit for processing.  IRM 21.3.7.8.4 (Oct. 1, 2012).

40	 Delegation Order 25-18 (Dec. 5, 2012).
41	 Form 2848, Power of Attorney and Declaration of Representative (Mar. 2012). 
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2848 receipts.  A clinic director seeking to substitute a new student representative for a 

graduating representative must submit three documents: 

1.	The original Form 2848, signed by the taxpayer and authorizing substitution of 

representatives;

2.	The new Form 2848, detailing the substitution but not requiring a taxpayer signature; 

and

3.	A copy of the special appearance authorization letter.

Any one of these documents submitted without the other two will cause the IRS to reject 

the request.  Further, the IRS e-Services system is not equipped to accept Forms 2848 that 

have the substitution box on line 5 checked, making paper submission the only option.  Yet 

if the clinic director submits the documents to the CAF unit by fax, a CAF employee may 

inadvertently separate one page from the others when pulling pages from the fax machine, 

causing the IRS to reject the request improperly.  

When the CAF unit rejects a Form 2848, it paralyzes the student representative’s ability to 

work a case.  The IRS will not disclose taxpayer return information to the student repre-

sentative unless a valid POA is in effect.  This leaves the clinic director as the only clinic 

member who can communicate with the IRS on the taxpayer’s behalf, which undermines 

the mission and structure of student clinics.  A clinic director cannot personally handle 

all ongoing cases and the student is either not able to advocate on the taxpayer’s behalf or 

complete work towards academic credit.  As a result, the low income taxpayer is left with-

out sufficient representation, the very deficiency Congress sought to remedy by authorizing 

student representation in IRC § 7526.42  The National Taxpayer Advocate recommends 

creating a more reliable processing system in the CAF units to handle multiple document 

submissions to help alleviate this problem.

IRS operating divisions, which include the Automated Collection System (ACS) and AM, of-

ten deny properly authorized student representatives the right to advocate on a taxpayer’s 

behalf.  Even in cases where a student representative has a validly recorded Form 2848 on 

file, an IRS employee may be unaware of the statutory authorization for student representa-

tion and decline to discuss the case.  While an abundance of caution in seeking to protect 

the taxpayer’s confidential tax return information most likely motivates this action, the end 

result is to harm the taxpayer.  

The student representation program affects a relatively small number of representatives, 

but it provides an invaluable service by affording free or nominal fee representation to 

taxpayers who cannot afford representation and who otherwise would be much less likely 

to obtain appropriate resolutions of their problems.  The IRS already has procedures to 

accommodate statutorily authorized student representation.  Now it needs to ensure those 

42	 S. Rep. No. 105-174, at 99 (1998).  IRS Restructuring: Hearings Before the S. Comm. on Finance on H.R. 2676, 105th Cong. 124-126 (1998) (statement 
of Nina E. Olson, Executive Director, Community Tax Law Project).
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procedures are properly implemented and raise awareness of the student representation 

program among IRS employees so its procedures are followed.  

IRS Employees Do Not Always Adhere to IRC § 7521 Direct Contact Provisions.

The IRC and regulations generally prohibit the IRS from contacting represented taxpay-

ers if a valid Form 2848 or other power of attorney authorization is on file.43  If the IRS 

improperly bypasses a taxpayer’s representative, the taxpayer may seek damages from 

the government by civil action under IRC § 7433 or report the IRS employee to TIGTA.  

However, the IRS provides no other relief or apology for violations of this rule, for example, 

by unwinding certain agreements or actions undertaken without the representative’s 

involvement.  

IRS employees are specifically required to obtain their immediate supervisors’ approval 

to contact the taxpayer instead of the representative if the representative is unreasonably 

delaying an audit or investigation.44  Violations of these rules have two causes:  

1.	A direct contact bypass occurs when an employee deliberately bypasses a representa-

tive to contact a taxpayer directly.  

2.	A systemic bypass is caused by an inadequate or malfunctioning IRS system.  

TIGTA has examined systemic and direct contact bypasses to determine if the IRS violated 

taxpayer rights.  For example, TIGTA reviewed a sample of Collection Field function (CFf) 

cases closed between April 1, and September 30, 2011 for direct contact bypasses, and esti-

mated that revenue officers negatively affected the rights of 4,845 taxpayers by not follow-

ing procedures and deliberately bypassing their representatives.45  TIGTA recommended 

that the IRS provide greater assurance that its field collection employees afford taxpayers 

their rights to representation.  IRS management agreed to issue a memorandum reinforc-

ing the need for CFf personnel to follow procedures, and to clarify the Internal Revenue 

Manual (IRM) for adherence to these procedures when conducting case reviews.46

In 2009, TIGTA recommended that the IRS avoid certain bypasses by systemically upload-

ing CAF data to the Automated Lien System (ALS) to ensure taxpayer representatives 

receive timely notice of lien filings and taxpayers’ rights to appeal the lien action at a 

Collection Due Process (CDP) hearing.47  The filing of a Notice of Federal Tax Lien (NFTL) 

43	 IRC § 6304(a)(2) prevents the IRS from directly contacting represented taxpayers in collection matters.  IRC § 7521(c) provides that an IRS employee may 
not require a taxpayer to accompany a representative to an interview in the absence of an administrative summons issued to the taxpayer.  Treas. Reg. § 
601.506(b) prohibits an IRS employee from directly contacting a represented taxpayer unless a recognized representative has unreasonably hindered or 
delayed an examination, collection, or investigation by failing to furnish, after repeated requests, needed nonprivileged information.  

44	 IRC § 7521(b)(2) and (c).
45	 TIGTA, Ref. No. 2012-30-089, FY 2012 Statutory Review of Restrictions on Directly Contacting Taxpayers 5 (Sept. 4, 2012).
46	 Id. at 6.
47	 TIGTA, Ref. No. 2010-30-072, Additional Actions Are Needed to Protect Taxpayers’ Rights During the Lien Due Process (July 9, 2010).  After filing the Notice 

of Federal Tax Lien (NFTL) in the public records, the IRS sends the taxpayer Letter 3172, Notice of Federal Tax Lien (NFTL) Filing and Your Right to a Hearing 
Under IRC 6320, including the NFTL filed, Form 12153, Request for a Collection Due Process or Equivalent Hearing, and other publications concerning the 
collection and appeals processes. 

http://irm.web.irs.gov/common/scripts/ExitScriptLexisNexis.asp?GOTO=http://www.lexis.com/xlink?showcidslinks=on%26ORIGINATION_CODE=00142%26searchtype=get%26search=IRC%20Sec.%206304(a)(2)
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may significantly affect a taxpayer’s credit history, while giving the taxpayer only 30 days 

to appeal the filing to receive Tax Court review.48  

Unlike other IRS notices that generate from the IDRS, lien notices come from the ALS, 

which is not linked to the IDRS or the CAF.  The IRS significantly harms taxpayers’ right 

to representation when it fails to provide time-sensitive hearing notices to representatives, 

as it has no authority to grant an additional hearing for review of the court.49  However, the 

IRS delayed the corrective action, and in May of 2011, TIGTA estimated the IRS adversely 

affected 32,552 taxpayers by not notifying them and their representatives of hearing rights 

concerning liens.50  On December 29, 2011, the Director of Collection Policy in the Small 

Business/Self-Employed (SB/SE) Division asked to have the corrective action rescheduled, 

which may occur before TIGTA reevaluates systemic bypasses in the ALS for FY 2013.

Again on May 29, 2012, TIGTA reported the IRS adversely affected an estimated 43,817 

taxpayers because it did not notify their representatives of CDP hearing rights as required.51  

The IRS concurred with the number of taxpayers affected and agreed to corrective actions, 

but disagreed that the failure to notify representatives violated the taxpayers’ rights because 

the IRS notified the taxpayers.52  

The National Taxpayer Advocate strongly disagrees with the IRS’s view that these actions 

did not violate taxpayer rights.  She reminds the IRS that a representative cannot advocate 

for a taxpayer as requested, or provide representation in the taxpayer’s absence as intended 

by Congress, unless the representative receives IRS notices.  Especially in the context of 

Collection Due Process hearings, where the taxpayer has only 30 days to request the hear-

ing and protect the right to challenge collection actions in the U.S. Tax Court, failure to 

provide the taxpayer’s representative with a copy of the hearing notice can severely impede 

the taxpayer’s access to fundamental statutory protections.53

In her 2010 Annual Report, the National Taxpayer Advocate recommended the IRS estab-

lish a process of gathering and tracking taxpayer and representatives’ complaints about 

48	 National Taxpayer Advocate 2009 Annual Report to Congress 17-40 (Most Serious Problem: One-Size-Fits-All Lien Filing Policies Circumvent the Spirit of 
the Law, Fail to Promote Future Tax Compliance and Unnecessarily Harm Taxpayers).  IRC § 6320 provides that a taxpayer may request a hearing in writing 
within the 30-day period beginning the day after five business days from the filing of the first NFTL in relation to a specific tax debt.  If a taxpayer timely 
requests a hearing, the taxpayer may seek U.S. Tax Court review of the notice of determination within 30 days after its issuance by Appeals. 

49	 Treas. Reg. § 301.6320-1(i) permits a taxpayer to request an equivalent hearing up to one year after the five business day period after the lien filing has 
passed.  However, the taxpayer may not seek U.S. Tax Court review of the decision letter issued after the equivalent hearing.  The court’s jurisdiction under 
IRC § 6320 depends upon the issuance of a valid determination letter and the filing of a timely petition for review.  Kennedy v. Comm’r, T.C. Memo. 2008-
33.

50	 TIGTA, Ref. No. 2011-30-051, Challenges Remain When Processing Undelivered Mail and Preventing Violations of Taxpayers’ Rights During the Lien Due 
Process (May 20, 2012).

51	 TIGTA, Ref. No. 2012-30-057, Problems Persist When Processing Undelivered Lien Notices and Notifying Taxpayers’ Representatives (May 29, 2012).
52	 TIGTA, Ref. No. 2011-30-051, Challenges Remain When Processing Undeliverable Mail and Preventing Violations of Taxpayers’ Rights During the Lien Due 

Process; TIGTA, Ref, No. 2012-30-057, Problems Persist When Processing Undelivered Lien Notices and Notifying Taxpayers’ Representatives (May 29, 
2012).

53	 IRC § 6330(d)(1); Treas. Reg. §§ 301.6320-1(f)(1) -(1)(i)(1) and 301.6330-1(f)(1) -1(i)(1).
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direct contact violations and provide mandatory annual training for all contact employees.54  

The National Taxpayer Advocate renews her recommendation, and further recommends 

that TAS and the IRS form a workgroup to address improper systemic bypasses of tax-

payers’ representatives, provide taxpayer remedies for bypass violations, and specifically 

correct problems that deny taxpayers their fundamental right to representation.  

CONCLUSION

In conclusion, the National Taxpayer Advocate preliminarily recommends that the IRS take 

the following steps:

1.	The IRS should implement a comprehensive system to record, track, and automatically 

update the CAF and the IDRS to shorten Form 2848 processing time to two or three 

calendar days or less.

2.	The CAF units should timely acknowledge the processing of all Form 2848 authoriza-

tions to prevent costly rework when a representative cannot determine if the IRS 

processed his or her request in a reasonable time.

3.	The IRS should encourage practitioners to electronically file Form 2848 authorizations 

and retrain some of its employees to implement e-Service controls.

4.	The IRS should reinstate the CAF unit help lines to enable representatives to update 

addresses and fix processing problems, and provide taxpayers the ability to make 

verbal authorizations.

5.	The IRS should revise its e-Services system to allow submission of LITC student Form 

2848 authorizations and LITC student representation substitutions.

6.	The IRS should take measures to increase awareness of the student representation 

program among IRS operating divisions to help ensure that student representatives are 

appropriately recognized.

7.	The IRS should gather and track taxpayer and practitioner complaints about direct 

contact POA bypass violations.

8.	The IRS should provide mandatory annual training for all contact employees 

on how to avoid direct contact POA bypass violations.

9.	The IRS should form a workgroup with TAS to address improper systemic bypasses of 

taxpayers’ representatives, provide taxpayer remedies for bypass violations, and specifi-

cally correct problems that deny taxpayers their fundamental right to representation.

54	 National Taxpayer Advocate 2010 Annual Report to Congress 186.
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IRS COMMENTS

The IRS shares the interest of protecting taxpayers’ rights to representation and supports 

improvement efforts upon identification of areas of deficiency in our operations.  We have 

a number of policies and procedures in place to ensure taxpayers are afforded their right 

to designate a qualified representative to act on their behalf in dealing with IRS personnel 

in a variety of tax matters.  These policies and procedures include official policy state-

ments, IRM guidance, taxpayer publications, quality measurement reviews, and managerial 

oversight. 

These policies and procedures are routinely reinforced through updates to the IRM and 

issuance of memoranda to front-line staff.  For example, a memorandum was issued the 

week of November 25, 2012, reinforcing the need for field collection personnel to follow 

procedures and afford taxpayers their right to appropriate and effective representation 

throughout the field collection process.  In addition, we recently revised language in field 

examination initial contact letters, Letter 2205 series, to make it clear that authorized 

representatives can attend all audit appointments on behalf of the taxpayer.  The IRS will 

continue to take steps to ensure our employees and taxpayers are aware of direct contact 

provisions.

An authorized third party may represent a taxpayer before an officer or employee of the 

IRS by providing that officer or employee with a copy of a valid POA, regardless of whether 

the POA has been recorded on the CAF.  Nonetheless, the IRS acknowledges that it experi-

enced delays in the processing of POA and Tax Information Authorizations (TIA) in prior 

years due to increased receipts and limited resources.  The IRS evaluated the CAF program 

to determine ways to reduce current processing timeframes.  Based on the analysis, the 

IRS cross-trained additional employees on CAF processing.  Additional resources will be 

applied to the program for the 2013 filing season.  In order to track and further analyze the 

results of these efforts, we are exploring ways to systemically capture cycle time data.  In 

the meantime, a manual reporting process was established.  The most recent report shows 

the average days to process is four calendar days.  Based on cross-training efforts and 2013 

hiring allocations, we expect the improvement in processing time to continue.

The IRS discontinued the CAF Unit Help Lines in Ogden and Memphis.  These toll lines 

were not able to provide the full level of customer service available to taxpayers.  The CAF 

telephone numbers did not meet the general government criteria for help numbers such as 

having a quality review process in place and the fact that account related calls came to CAF 

assistors who were not fully trained to resolve them.  To improve the level of customer ser-

vice and allocate resources to the correct product lines, callers seeking assistance with CAF 

issues are now directed to the applicable individual or business account toll free telephone 

lines.  This ensures all of the callers’ issues are resolved and allows the CAF unit staff to 

focus solely on processing third party applications.  CSRs staffing individual and business 

account lines are fully trained to respond to questions related to completion and filing of 

POAs and TIAs, as well as account related issues. 
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Further, the IRS is making improvements through technology.  The e-Services Disclosure 

Authorization is available to qualified practitioners and provides for real time submission 

and acknowledgement of POAs and TIAs.  We have taken steps to encourage more quali-

fied practitioners to take advantage of the e-Services products available to them.  We have 

also engaged the Internal Revenue Service Advisory Council (IRSAC) to assist in redirect-

ing practitioners to IRS Automated Applications, and during 2012, the IRSAC reviewed the 

current situation and made recommendations for encouraging more practitioners to utilize 

automated services.  

The IRS has also procured and installed new high-speed network printers in its three CAF 

Units, thus improving the efficiency of faxed receipts.  This change has been transparent 

to the taxpayer, and has enabled CSRs to more competently assist taxpayers.  If the new 

equipment should fail, the taxpayer is not harmed.  Since the submission or recordation 

of a POA to the CAF is not a requirement for representation before the IRS, the authorized 

third party may represent a taxpayer before the IRS by a providing a copy of a valid POA to 

the IRS officer or employee.  

With respect to LITCs, the importance of LITCs and student representatives is widely 

understood within the IRS.  Since TAS first identified a problem many years ago, the IRS 

has invested in training and guidance to ensure proper recognition for student represen-

tatives.  This multi-year effort included revisions to the Form 2848, its instructions, and 

CAF processes, as well as numerous changes to relevant IRM sections.  We believe that the 

problems LITCs have experienced in this area have been reduced significantly.  

In order to protect taxpayer data as required by IRC § 6103, the IRS has strict require-

ments for clinic directors seeking to substitute a student representative.  LITC students are 

unlicensed individuals who, because of special appearance authorizations, are permitted to 

practice before the IRS.  The students have not, by definition, completed the training and 

background checks that other Circular 230 practitioners have undergone in order to obtain 

their licenses.  

With respect to the recommendation of the National Taxpayer Advocate that the IRS 

shorten Form 2848 processing time to two or three calendar days, the IRS is actively work-

ing to identify improvement opportunities for electronic submissions of third party autho-

rizations.  Disclosure Authorization is available to qualified practitioners and provides for 

real time submission and acknowledgement of POAs and TIAs.  Until a systemic process is 

established to track processing time, we have implemented a manual reporting process for 

measuring cycle time.

The IRS does not believe that timely acknowledgement of Forms 2848 would reduce 

duplicate submissions, or rework.  The IRS has invested time and resources to reduce 

processing time, a major driver in timely acknowledgements.  Concurrently, Accounts 

Management convened a team to evaluate the cause of duplicate submissions and other 

rework conditions. 



Section One  —  Most Serious Problems296

IRS Processing Flaws and Service Delays Continue to Undermine Fundamental Taxpayer 
Rights to Representation

Legislative 
Recommendations

Most Serious 
Problems

Most Litigated  
Issues

Case Advocacy Appendices

With respect to encouraging practitioners to electronically file Form 2848, we have taken 

steps to encourage more qualified practitioners to take advantage of the e-Services products 

available to them.  We have engaged the IRSAC to assist in redirecting practitioners to IRS 

Automated Applications, and during 2012, the IRSAC reviewed the current situation and 

made recommendations for encouraging more practitioners to utilize automated services.

Based on recommendations from the IRSAC group, the IRS added four announcements 

that play during PPS wait/queue time promoting e-Services products available to practitio-

ners.  Electronic Products and Services Support is coordinating with W&I communications 

and the practitioner community on a comprehensive e-Services marketing plan to expand 

the promotion of e-Service capabilities, through multi-media and print methods.  IRS is 

committed to increasing usage of e-Services Disclosure Authorization and will continue to 

promote the use of this automated system to practitioners during various presentations and 

speaking engagements coordinated through the Stakeholder Liaisons Office.

The National Taxpayer Advocate recommends that the IRS reinstate the CAF Unit Help 

Lines for CAF related issues.  CSRs on the toll-free lines are trained to assist taxpayers with 

CAF related issues such as address changes, processing problems and completing verbal 

authorizations.  Resources previously used to staff the CAF Help Line have been redirected 

solely to process third party applications. 

The National Taxpayer Advocate recommends that the IRS allow LITC student representa-

tives to use e-Services and increase awareness of the program in IRS operating divisions.  

While we acknowledge that “seamless” representation may be beneficial, such “seamless-

ness” cannot come at the expense of security of information and protection of taxpayer 

or practitioner data.  The e-Services suite of products is designed for practitioners to help 

them communicate electronically with the IRS about their clients’ issues.  LITC students 

are unlicensed individuals who, because of special appearance authorizations, are permitted 

to practice before the IRS.  The students have not completed the training and background 

checks that other Circular 230 practitioners have undergone to obtain their licenses.  

Because of the ever-growing threat of identity theft, it would be unwise to circumvent the 

e-Services system limitations and open e-Services to this population.

The importance of LITCs is widely understood within the IRS.  The IRS has invested in 

training and guidance to ensure proper recognition for student representatives for many 

years, including revisions to the Form 2848, its instructions, and CAF processes, as well as 

numerous changes to relevant IRM sections.  

The National Taxpayer Advocate recommends that the IRS track practitioner complaints 

regarding POA bypass violations and provide internal training on how to avoid such viola-

tions.  Although even one violation of the provisions of IRC § 7521 is a matter of concern, 

the IRS has significant policies and procedures in place to mitigate the risk of inappropri-

ate bypass.  Given our continued efforts to ensure our employees adhere to the established 

policies and procedures, the IRS believes that establishing a separate and dedicated system 
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to gather and measure complaints on this issue would entail significant costs that outweigh 

the potential benefits.  The IRS already conducts annual customer satisfaction surveys 

using a commercial vendor, which includes statistical data used to improve services.  The 

Collection survey routinely queries taxpayers on whether they were treated fairly and the 

degree of courtesy and professionalism they received.  Also, the survey includes a blank for 

comments from the taxpayer.  These surveys do capture issues and/or complaints regarding 

direct contact issues, which the IRS analyzes and acts upon.  In addition, taxpayers have 

the ability to file complaints regarding such abuses through Treasury Inspector General for 

Tax Administration TIGTA.  Since direct contact provisions are statutory in nature, TIGTA 

can receive, respond to, and analyze such complaints.  We will continue to provide guid-

ance to our contact employees on the rules regarding adherence to POA procedures.  In 

addition, we continue to solicit feedback from our external stakeholders for improvement 

opportunities.  

The IRS provides multiple training portals for employees and managers that ensure they 

have appropriate guidance.  We update the IRM and issue guidance memoranda to rein-

force the importance of adhering to the processes designed to recognize taxpayer represen-

tation.  We emphasize taxpayer rights with respect to direct contact provisions in training.  

In response to TIGTA findings, Field Collection plans to include additional emphasis on di-

rect contact provisions in the upcoming FY 2013 Revenue Officer Continuing Professional 

Education (CPE).  In addition, the campus operations will review CPE training material for 

their contact employees to ensure it includes information on how to avoid direct contact 

POA bypass violations.  We believe our efforts in this area provide the appropriate guid-

ance for our employees.

The IRS shares the interest of protecting taxpayers’ rights to representation and supports 

improvement efforts upon identification of areas of deficiency in our operations.  The IRS 

will continue to work with TAS in this effort.  We will continue to monitor the issue and 

will make additional improvements as appropriate.
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Taxpayer Advocate Service Comments

The National Taxpayer Advocate is pleased that the IRS is interested in protecting taxpay-

ers’ rights to representation and wants to improve operational deficiencies in its programs.  

We commend the IRS for issuing a memorandum in November about POA policies and 

procedures, but we encourage the IRS to consult with TAS on these important taxpayer 

rights as required in the IRM.55  Similarly, we applaud the IRS’s commitment to developing 

and conducting training about POA policies but we request that the IRS share this training 

with the National Taxpayer Advocate for comment prior to delivery.  As the statutory “voice 

of the taxpayer” inside the IRS, TAS brings a unique perspective to these matters.

The National Taxpayer Advocate also commends the IRS for creating a process to report 

the timeliness of Form 2848 processing in the CAF units, and for organizing a team to 

evaluate the cause of duplicate submissions and other rework.  However, the IRS seeks to 

minimize its accountability for untimely processing by stating, “An authorized third party 

may represent a taxpayer before an officer or employee of the IRS by providing that officer 

or employee with a copy of a valid POA, regardless of whether the POA has been recorded 

on the CAF.”  While this may be technically true, the harsh reality is that failure to timely 

record Forms 2848 on the CAF greatly increases the risk that taxpayers’ representatives will 

not receive notice of imminent enforcement actions with short due-dates, including the 

Statutory Notice of Deficiency and Collection Due Process notices.

Taxpayers who have exercised their fundamental right to be represented by counsel or 

other tax professionals have the reasonable expectation the IRS will honor that right by 

informing the representative of all government action or pending actions against the 

taxpayer — otherwise the right to representation is meaningless.  The IRS cannot avoid 

this responsibility by holding the taxpayer accountable for telling its representative about 

government action about which the government itself has publicly stated it will inform the 

representative.  This sort of circular reasoning does not stand, and it violates the taxpayer’s 

right to representation.

The IRS also avoids accountability for the CAF units’ processing by eliminating the help 

lines that practitioners and taxpayers could use to follow up on Form 2848 problems.  The 

IRS explains that those lines did not provide the “full level of customer service available 

to taxpayers,” because they had no quality review process and the assistors were not fully 

trained to handle account-related calls.  However, the CAF unit help lines provided practi-

tioners and taxpayers firsthand contact with IRS personnel who processed Forms 2848 or 

taxpayer information authorizations.  Callers with account-related issues could have easily 

been transferred to account-related lines immediately after CAF unit issues were addressed.  

The National Taxpayer Advocate is disappointed that the IRS unilaterally shut down the 

help lines without vetting the decision with TAS, or with the practitioners and taxpayers 

55	 IRM 1.11.9.4 (Nov. 1, 2011).
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who may have used this important service.  We are not convinced that a general help line, 

acting as an intermediary to the CAF units, will effectively resolve all CAF-related issues or 

provide the highest level of taxpayer service.

The National Taxpayer Advocate commends the IRS for attempting to redirect practitioners 

to use e-Services to file Forms 2848, and supports the updating of equipment to improve 

the processing of faxed forms.  However, she disagrees that taxpayers are not harmed when 

new equipment fails.  As noted above, if the IRS does not timely process a taxpayer’s Form 

2848 or revocation of Form 2848, the taxpayer may lose valuable time to appeal an IRS 

determination, may have his or her information given to an unauthorized practitioner, or 

an IRS employee.  Further, a practitioner whose Form 2848 is not processed may waste 

valuable time proving he or she represents the taxpayer despite submitting a proper Form 

2848 to the CAF unit.  For these reasons, the IRS needs to acknowledge processing of 

Forms 2848.  

In its response, the IRS asserts that “LITC students are unlicensed individuals who, because 

of special appearance authorizations, are permitted to practice before the IRS.”  In fact, it 

is not the IRS that has granted students in academic LITCs the authority to practice before 

the IRS.  Rather, Congress statutorily authorized students to practice before the IRS under 

IRC § 7526(b)(2)(A), which defines a clinic as, among other things, “a clinical program at 

an accredited law, business, or accounting school in which students represent low-income 

taxpayers in controversies arising under this title….”

Thus, the ability of students to represent taxpayers before the IRS as part of an academic 

clinical program is a unique and a special privilege granted by Congress.  The LITC 

Program Office in TAS awards LITC grants to academic and other institutions, and as part 

of that process, TAS determines whether the academic program provides adequate educa-

tion, supervision, and safeguards for student representation.56  Once the LITC Program 

Office makes that determination and enters into a grant agreement with the clinic, the 

IRS’s issuance of Student Practice Letters is a formality — an important one, but a formal-

ity nonetheless.  Continuing oversight of the academic clinic with the terms of the grant — 

including education and supervision of its students — rests in the LITC Program Office.  It 

is for this reason that the Acting Commissioner redelegated the authority to issue Student 

Practice Letters from OPR to the Director of the LITC Program Office in TAS. 57 

As Congress intended, special appearance authorizations for student practice confer on the 

student the authority to represent taxpayers before any IRS office, and students authorized 

to practice can perform any and all acts listed on a Form 2848.  Therefore, students should 

be treated the same as other practitioners. 

56	 See Publication 3319, Low Income Taxpayer Clinics Grant Application Package Book (May 2012).
57	 Delegation Order 25-18 (Dec. 5, 2012).
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Among the goals of the clinic experience are to teach students the proper way to prac-

tice in a controlled environment, to help them identify and resolve ethical issues in tax 

practice, and to comply with standards of professional conduct, such as confidentiality 

requirements.  The LITCs have adequate safeguards to ensure the integrity of that mis-

sion.  The LITC director or other responsible clinic official, who is himself or herself 

authorized to practice as an attorney, CPA, or enrolled agent, has the primary and absolute 

responsibility to monitor student POAs and a duty of care to their clients and the IRS 

according to Circular 230.58  Moreover, the LITCs operate under the careful watch of TAS, 

the Government Accountability Office, and TIGTA.59  For all of these reasons, as well as 

the mission of the clinics, LITCs require special rules to protect taxpayers without placing 

additional burden on the clinics or the CAF units.

The IRS has expressed reservations about expanding student access to e-Services because 

it is concerned the confidentiality of sensitive taxpayer information may be jeopardized.  

While the National Taxpayer Advocate acknowledges that identity theft is a growing 

problem for taxpayers and the IRS, access to e-Services by student practitioners would not 

increase the risk of identity theft.  Whether a student practitioner or any other authorized 

practitioner processes authorizations or obtains taxpayer account information electroni-

cally through e-Services or from other IRS sources, the risk of unauthorized disclosure re-

mains the same.  Balancing the advantages that e-Services would provide to LITCs, student 

representatives, and the vulnerable taxpayers they represent, against the risk of potential 

unauthorized disclosure, should weigh in favor of allowing LITCs to use the e-Services 

system to allow submission of LITC student Form 2848 authorizations and LITC student 

representation substitutions.

The National Taxpayer Advocate does not believe that the IRS’s policies and procedures 

to mitigate the risk of improper POA bypass are adequate to prevent continued violations 

of taxpayers’ right to representation.  The IRS has no way of knowing the impact of these 

violations without a system or process to record and report violations when they occur.  It 

is highly unlikely that a customer satisfaction survey that queries taxpayers on whether 

they were treated fairly and the degree of courtesy and professionalism they received will 

identify these violations.  By the time the survey is given, taxpayers may have been harmed 

by the inappropriate bypass of their representative through the filing of liens, levies, or 

other enforcement actions.  While taxpayers’ representatives can identify bypass violations, 

this may come too late to file a timely appeal or otherwise act to remedy the situation.  

Although TIGTA may be able to punish IRS employees for violations, the taxpayer will still 

have no way to restore rights that have been violated.  The National Taxpayer Advocate 

commends the IRS for updating the IRM, issuing memoranda, and providing training to 

58	 Circular 230.  A copy of the special order authorizing practice before the IRS must be attached to the power of attorney form (Form 2848) and submit-
ted to the CAF unit.  See IRM 21.3.7.9.6 (Oct. 26, 2009); IRM 5.1.10.5.2 (Aug. 21, 2006).

59	 TAS oversight includes an extensive application process, including checks for  suspension or disbarment and tax compliance of the sponsoring organiza-
tion, reviews of interim and annual reports, and site assistance visits at least once every three years to identify best practices and assure compliance 
with the LITC grant award and program guidelines.
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avoid these violations.  However, the IRS should track bypass violations and give TAS a seat 

at the table to advocate for taxpayers and provide the taxpayers’ perspective on protecting 

their rights.  

Recommendations

The National taxpayer Advocate recommends that:

1.	 The IRS implement a comprehensive system to record, track, and automatically 

update the CAF and the IDRS to shorten Form 2848 processing time to two or three 

calendar days or less.

2.	 The CAF units timely acknowledge the processing of all Form 2848 authorizations to 

prevent costly rework when a representative cannot determine if the IRS processed 

his or her request in a reasonable time.

3.	 The IRS encourage practitioners to electronically file Form 2848 authorizations and 

retrain some of its employees to implement e-Service controls.

4.	 The IRS reinstate the CAF unit help lines, along with quality controls and the ability 

to transfer calls in and out, to enable representatives to update addresses and fix pro-

cessing problems, and provide taxpayers the ability to make verbal authorizations.

5.	 The IRS revise its e-Services system to allow submission of LITC student Form 2848 

authorizations and LITC student representation substitutions.

6.	 The IRS work with the National Taxpayer Advocate to increase awareness of the 

student representation program among IRS operating divisions to help ensure that 

student representatives are appropriately recognized.

7.	 The IRS gather and track taxpayer and practitioner complaints about direct contact 

POA bypass violations.

8.	 The IRS collaborate with TAS to provide mandatory annual training for all contact 

employees on how to avoid direct contact POA bypass violations.

9.	 The IRS form a workgroup with TAS to address improper systemic bypasses of tax-

payers’ representatives, provide taxpayer remedies for bypass violations, and specifi-

cally correct problems that deny taxpayers their fundamental right to representation.
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#17
	� The IRS Lacks a Servicewide Strategy that Identifies Effective and 

Efficient Means of Delivering Face-to-Face Taxpayer Services

RESPONSIBLE OFFICIAL

Peggy Bogadi, Commissioner, Wage and Investment Division

DEFINITION OF PROBLEM

As the IRS strives to provide service to all taxpayers, balancing the diverse needs of taxpay-

ers within the confines of existing resource constraints is crucial.  Taxpayer Assistance 

Center (TAC) resources are in great demand, with 397 TACs serving over six million 

taxpayers in fiscal year (FY) 2012.1  TACs provide the main means through which taxpay-

ers receive in-person service from IRS employees.  Certain groups of taxpayers prefer TAC 

assistance for various reasons:

■■ Lack of personal computers and Internet access: Twenty-four percent of Americans do 

not own a personal computer;2 and 22 percent do not access the Internet.3

■■ Internet security and identity theft concerns: Approximately 44 percent of taxpayers are 

insecure about sharing any personal information on the Internet.4

■■ Education, income, age, disability, and language barriers: Individuals who have less 

than a high school education, are elderly, live in households with income of under 

$30,000 per year, are disabled, or speak English as a second language are less likely to 

have Internet access.5

The segments of the taxpayer population that are least likely to use Internet services, and 

to have any Internet access overall, constitute extremely vulnerable groups that most need 

face-to-face TAC services.

A recent Taxpayer Advocacy Panel (TAP) survey shows that many taxpayers attempt to 

complete their tax-related tasks through channels other than TACs,  but eventually visit 

a TAC when they cannot resolve their issues by phone or online.  During one week in 

1	 IRS, Wage and Investment (W&I) Division Business Performance Review, 3rd Quarter – August 15, 2012, Customer Assistance, Relationships and Education 
(CARE) Performance Measures, 20.  These numbers are estimates as the IRS anticipates serving 6,070,000 taxpayers at TACs in FY 2012.  The current 
number of TACs is 397 as the IRS closed the Jersey City, NJ TAC in July 2012.  E-mail from Lashawne King, Senior W&I Program Analyst (Dec. 10, 2012).

2	 Kathryn Zickuhr, Pew Internet, Generations and Their Gadgets (Feb. 2011), http://www.pewinternet.org/Reports/2011/Generations-and-gadgets.aspx. 
3	 Kathryn Zickuhr, Aaron Smith, Pew Internet, Digital Differences (Apr. 2012), http://www.pewinternet.org/Reports/2012/Digital-differences.aspx.  
4	 W&I Taxpayer Experience Survey, Tax Year 2009, Filing Season 2010 24 ( May 2011).  Additional reasons American adults report for not using the Internet 

include: just not interested, don’t have a computer, too expensive, and too difficult.  Kathryn Zickuhr, Aaron Smith,  Pew Internet, Digital Differences 
(Apr. 2012), http://www.pewinternet.org/Reports/2012/Digital-differences.aspx.  

5	 Id.  PEW found Internet use as of 2011 remains strongly correlated with age, education, and household income, forming the basis for the strongest predic-
tors of use among all factors studied.
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April 2012, the TAP surveyed over 650 taxpayers in line at more than 30 TACs, and found 

that almost 60 percent had already tried to use the IRS website or phone lines.6  

By failing to pursue research into the impact of its policy shifts, the IRS continues to make 

changes in a vacuum without fully understanding their effect and burden on taxpayers, 

including re-work for both the taxpayer and the IRS.  For example, in 2012 the IRS reduced 

the number of days it offered tax return preparation in the TACs and stopped accepting ap-

pointments for return preparation.  This change may have been a factor in the 50 percent 

decrease in the number of e-file returns prepared and accepted by TACs.7  The IRS did 

this despite growing evidence of return preparer fraud and the greater accuracy of TAC-

prepared returns.8

ANALYSIS OF PROBLEM

Background

The IRS provides face-to-face taxpayer services in 397 TACs or local “walk-in” offices across 

the country.9  IRS estimates more than six million taxpayers visited a TAC in fiscal year 

(FY) 2012, with similar numbers anticipated for FY 2013.10  In the past, by visiting a TAC, 

taxpayers could pick up forms and publications, seek guidance about tax laws, request 

transcripts or other account information, seek assistance with IRS notices, make tax pay-

ments, and have their returns prepared.11  Services provided at the TACs have declined 

6	 The TAP is a federal advisory committee comprised of citizen volunteers who work to improve IRS services by providing the taxpayers’ perspective to vari-
ous IRS operations.  This survey effort was supported by the National Taxpayer Advocate and her Research and Systemic Advocacy staffs.  TAP volunteers 
returned 664 completed surveys from 33 different TAC offices.  While these results are not statistically representative of all TAC visitors, they represent the 
needs and activities of a sizable number of TAC customers during one week in the tax filing season.  Percentages shown are out of all 664 respondents.  
Some respondents did not answer every question.  Twenty-five percent of survey respondents attempted to call the IRS before visiting a TAC and 34 percent 
attempted to find an answer on IRS.gov. 

7	 IRS, Field Assistance E-File Report (Apr. 2012).  In filing season 2011 (through April 4, 2011), 113,387 returns were e-filed in the TACs compared to just 
55,958 in filing season 2012 (through April 2), a 50.6 percent decline.  Id.  For a further discussion of the National Taxpayer Advocate’s concerns about 
return filing, see Most Serious Problem: The IRS has Failed to Make Free Return Preparation and Free Electronic Filing Available to All Individual Taxpayers, 
infra/supra. 

8	 For further discussion of the National Taxpayer Advocate’s concerns about return preparer fraud, see Most Serious Problem: The IRS Harms Victims of 
Return Preparer Misconduct by Failing to Resolve Their Accounts Fully, infra/supra.

9	 The current number of TACs is 397 as the IRS closed the Jersey City, NJ TAC in July 2012.  E-mail from Lashawne King, Senior W&I Program Analyst (Dec. 
10, 2012).

10	 W&I Business Performance Review, 3rd Quarter – August 15, 2012, Customer Assistance, Relationships and Education (CARE) Performance Measures, 20.  
Anticipated number of Taxpayer Assistance Center (TAC) contacts in FY 2012 is 6,070,000, with the target for FY 2013 at 5,465,000.

11	 IRS, Field Assistance Concept of Operations 2 (Aug. 3, 2001).  The IRS prepares Form 1040, U.S. Individual Income Tax Return, for taxpayers at no charge 
and based on need.
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since 2004.12  These changes in 2012 have further reduced taxpayer access to TACs from 

June 2010 levels in several ways: 

■■ TACs were not open to support Earned Income Tax Credit Saturdays;13

■■ Three TAC offices closed;14

■■ Seven TAC offices have no current staffing, one office has only one employee 

(compared to June 2010 levels) and six additional TAC offices now only have two 

employees;15 and

■■ TACs have expanded services by accepting identity theft documentation16 in person 

but have not increased staff levels, thereby diluting available resources for traditional 

TAC services.

The IRS anticipates taxpayers will have to wait longer for help, have their access to ser-

vices cut off earlier in the day to avoid end-of-day overtime, and may find small TACs 

unexpectedly closed due to employee absences.17  Despite the continued reduction in TAC 

service, the National Taxpayer Advocate recommends a two-pronged approach to providing 

taxpayer services — through technology and face-to-face communication in a TAC.

Taxpayer Needs and Preferences Should Drive IRS Services. 

Taxpayers have different needs, preferences, and expectations for interacting with and 

receiving service from the IRS.  Some taxpayers are more likely to use the Internet to find 

forms and publications and gain an understanding of their tax law obligations.  Others are 

more likely to visit the IRS in person to accomplish these tasks, including those who have 

low income or limited English proficiency, and the elderly.18  Although Internet use has in-

creased since 2006, when 71 percent of U.S. households accessed the Internet at least once a 

12	 Treasury Inspector General for Tax Administration (TIGTA), Ref. No. 2012-40-036, Interim Results of the 2012 Filing Season, (Mar. 30, 2012).  For a further 
discussion, see National Taxpayer Advocate 2002 Annual Report to Congress 95-103 (Most Serious Problem: Free U.S. Individual Income Tax Return 
Preparation); National Taxpayer Advocate 2003 Annual Report to Congress 145-51 (Most Serious Problem: Taxpayer Assistance Centers); National Taxpayer 
Advocate 2004 Annual Report to Congress 8-25 (Most Serious Problem: Taxpayer Access – Face-to-Face Interaction); National Taxpayer Advocate 2005 
Annual Report to Congress 2-24 (Most Serious Problem: Trends in Taxpayer Service); National Taxpayer Advocate 2007 Annual Report to Congress 162-82 
(Most Serious Problem: Service At Taxpayer Assistance Centers); National Taxpayer Advocate 2008 Annual Report to Congress 95-113 (Most Serious 
Problem: Taxpayer Service: Bringing Service to the Taxpayer).

13	 The IRS and its coalition partners use Earned Income Tax Credit (EITC) Super Saturday events to increase awareness and participation in the EITC by 
eligible workers.  For example, in 2009 the IRS opened over 250 TAC offices from 9 a.m. to 2 p.m. on Saturday, March 21 to support this initiative.  See IRS 
News Release IR-2009-25, IRS Partners Mark Super Saturday March 21 to Help Taxpayers.  

14	 W&I Business Performance Review, FY 2012 Qtr. 1, 5 (Feb. 15, 2012). 
15	 Id.  Fifteen offices are unstaffed, 36 offices have only one employee, 115 TACs have two employees, and 232 or 58 percent of TACs have three or more 

employees as of January 14, 2012.  For a complete discussion of the reduction of service during the 2012 filing season, see National Taxpayer Advocate 
Fiscal Year 2013 Objectives Report to Congress, Filing Season Review, 43 (June 2012).

16	 See Internal Revenue Manual (IRM) 21.3.4.31, Identity Theft Overview (Oct. 1, 2012).
17	 TIGTA, Ref. No., 2012-40-036, Interim Results of the 2012 Filing Season (Mar. 30, 2012).
18	 IRS, 2007 Taxpayer Assistance Blueprint Phase II, 111.
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month compared to 84 percent in 2012, some taxpayers still need face-to-face help with IRS 

notices, payments, and filing timely tax returns.19  Of adults who are online:

■■ 61 percent complete banking activities online;

■■ 71 percent shop;

■■ 64 percent use social networks; and

■■ 91 percent check email.20

Use of online banking, a task most closely related to IRS activities, strongly correlates with 

age, income, and education levels.  Adults with lower income levels, less than a high school 

education, and those over the age of 65 are the least likely to use the Internet for banking.21  

TAP Survey Demonstrates Needs of TAC Users.

In April 2012, members of the Taxpayer Advocacy Panel surveyed taxpayers waiting for 

assistance in more than 30 TACs across the country.  The survey was designed to gather 

information on customers’ reasons for visiting the TAC, what other efforts they had made 

to resolve their issues, and their use of and comfort with various types of technology.22  

Responses suggest that even though these taxpayers tried to use different service channels, 

they still needed face-to-face help from a TAC.  Taxpayers’ reasons for visiting a TAC vary 

depending on time of year.  The most frequently mentioned reasons were: 

■■ To get an answer to a tax question;

■■ Obtain tax forms, instructions, or publications; or 

■■ To resolve an issue related to an IRS notice or letter.  

Figure 1.17.1 displays the responses to the TAP survey’s question regarding contact with 

the IRS prior to visiting the TAC. 

19	 Forrester Research, Inc., North American Benchmark Mail Survey, Q2 2006.  Seventy-one percent of U.S. households, 18 years of age and over, were 
accessing the Internet at least once a month from home, work, or elsewhere.  Id.  Eighty-four percent of US households, 18 years of age and over, are ac-
cessing the Internet at least once a month from home, work, or elsewhere.  Forrester Research, Inc., North American Technographics Benchmark Survey, Q3 
2012.  

20	 Kathryn Zickuhr, Aaron Smith, Pew Internet, Digital Differences 13 (Apr. 2012),  http://www.pewinternet.org/Reports/2012/Digital-differences.aspx. 
21	 Id.  Pew found that only 44 percent of adults over the age of 65 bank online, only 32 percent of adults with less than a high school education bank online, 

and only 42 percent of adults with household incomes of less than $30,000 per year bank online. 
22	 The TAP is a federal advisory committee comprised of citizen volunteers who work to improve IRS services by providing the taxpayers’ perspective to various 

IRS operations.  The National Taxpayer Advocate and her Research and Systemic Advocacy staffs provided support to this survey effort.  TAP volunteers 
returned 664 completed surveys from 33 different TAC offices.  While these results are not statistically representative of all TAC visitors, they represent the 
needs and activities of a sizable number of TAC customers during one week in the tax filing season.  Percentages shown are out of all 664 respondents.  
Some respondents did not answer every question.
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FIGURE 1.17.1, Taxpayer Use of Other IRS Service Channels Before Seeking Face-to-Face Help23

Taxpayer Use of Other IRS Channels Before Seeking Face-to-Face Help
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Only about one of every three of these taxpayers had not contacted the IRS by some other 

method before coming into the office, about 34 percent had visited the IRS website prior to 

visiting the TAC, and about 25 percent had phoned first.  About one of every three respon-

dents said they would be willing to interact with the IRS virtually (using a computer screen 

similar to Skype™), about 40 percent were not willing to interact with the IRS virtually, 

and another 26 percent did not reject the idea but were unsure if they would use such a 

service.24  

Figure 1.17.2 displays the numbers of taxpayers who reported they were willing to use each 

of the surveyed electronic devices to interact with the IRS. 

23	 2012 TAP Survey of IRS Customers (Apr. 2012).  Two customers tried to contact the IRS using more than one additional service channel.
24	 Id.
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FIGURE 1.17.2, Methods Taxpayers Will Use To Interact With IRS25
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While a number of participants responded positively to the idea of using technology to 

communicate with the IRS, more than one of four indicated they do not have Internet 

access at home, rated their computer or Internet skills as “limited” or below, or said they 

would not use computers or smartphones to interact with the IRS.  These findings provide 

further evidence that in-person services at TACs are still needed.26  

The IRS could expand on the TAP survey as part of a comprehensive evaluation of tax-

payers who visit TACs.  Because taxpayer needs fluctuate through the year, a study that 

encompassed a full year would allow the IRS to find out what activities taxpayers come to 

TACs for, whether they had attempted to use other IRS services first, and why they were 

unable to use other channels successfully.  Knowing what taxpayers would be willing to 

do through other channels can assist the IRS in deciding what other tools to offer, such as 

e-filing an amended tax return or having immediate access to an account transcript online.  

This could allow the IRS to focus TAC services on items that taxpayers expect to accom-

plish in an in-person face-to-face environment and ease the burden on TAC resources.  

Without rigorous research and analysis on the effect and burden of taxpayer service policy 

changes, the IRS will continue to make decisions that fail to consider the true needs of 

taxpayers.

25	 2012 TAP Survey of IRS Customers (Apr. 2012).
26	 Id.
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Implementing a Ranking System of IRS Services Can Assist the IRS in Prioritizing 
Resource Allocation and Identifying Gaps in Research

At the request of the National Taxpayer Advocate, the Wage and Investment division has 

worked with TAS on the Service Priorities Project to develop a ranking methodology for 

IRS taxpayer services.27  The goal of the project is to identify, from both the government 

and the taxpayer perspectives, the value of each taxpayer service offered by the IRS.  By us-

ing existing data and identifying gaps, the IRS could use this ranking tool to allocate scarce 

resources based on the highest valued services.  The ranking tool would consider factors 

such as: 

■■ Issue resolution;

■■ Accuracy of service provided; 

■■ Customer satisfaction;

■■ Taxpayer time spent getting the service; 

■■ Awareness of the offered service; and (as proposed by TAS)

■■ Taxpayer willingness to use the service, its usage by vulnerable taxpayer populations 

such as the elderly or low income, and the relative impact on taxpayers who do not 

receive the service they request through a particular channel.

To populate the tool, the IRS must develop values for each of the ranking criteria.  Some of 

this information is readily available for services offered by the IRS, such as taxpayer wait 

time when calling the IRS.  However, the IRS will need to collect other information through 

surveys and increased tracking of service contacts.  By identifying these information gaps, 

the ranking tool will easily allow the IRS to see areas where it needs to do additional re-

search and analysis to determine how taxpayer services are being used and how taxpayers 

would like to use these services.  Continuing research to populate the ranking tool will help 

the IRS to understand the best ways in which to deliver each type of service to the taxpayer 

and to optimize its overall taxpayer service strategy.  

W&I and TAS have been unable to reach an agreement on the inclusion of TAS’s proposed 

measures in the ranking tool.  As a result, the IRS decided how to allocate resources for 

the 2013 filing season without the benefit of this ranking.  Additionally, W&I declined the 

request of the National Taxpayer Advocate to discuss the preliminary ranking results at the 

October 2012 meeting of the IRS Services Committee.28

IRS Policies Impact Taxpayer Assistance Center Service Delivery. 

Policy Changes Severely Reduced Tax Return Preparation in FY 2012.

Beginning with the 2012 filing season, TACs reduced the number of days they offered tax 

return preparation and no longer scheduled preparation appointments in advance.  Instead, 

27	 See Exhibit 1 for a sample ranking template.
28	 Email from Robin Canady to Nina Olson, National Taxpayer Advocate (Oct. 2012), on file with TAS Systemic Advocacy. 
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the offices helped taxpayers on a first-come, first-served basis.29  This change may have been 

a factor in the 50 percent decrease in the number of e-file returns prepared and accepted by 

TACs.30  The IRS failed to conduct research to determine how the taxpayers who relied on 

TACs to prepare their returns in previous years completed their returns in this filing sea-

son, and it thus missed an important opportunity to study the downstream consequences 

of this major policy change.31  Nor did the IRS use this opportunity to determine if these 

returns were less accurate than those previously prepared by the TACs.  Generally, returns 

prepared by TACs, where the taxpayers have a household income of less than $50,000 and 

do not use schedules E or F or Form 2106, have lower Discriminant Function (DIF) scores 

than returns prepared by other preparers or by taxpayers, suggesting that TAC-prepared 

returns are less likely to understate the tax owed and are thus more accurate.32  By failing 

to pursue research into the impact of its policy changes, the IRS continues to make these 

changes in a vacuum without fully understanding their effect and burden on taxpayers, 

including re-work for both the taxpayer and the IRS.

In the past, taxpayers with appointments were guaranteed to be helped the day of the 

appointment, and the IRS could gauge the need for assistors when appointments were 

scheduled.  Denying appointments negatively impacts taxpayers, particularly those who do 

not have paid time off from work, those who must travel long distances to reach a TAC, and 

elderly or disabled taxpayers who have difficulty getting to their local TAC.  The IRS plans 

to continue this new policy in the 2013 filing season.  The National Taxpayer Advocate sug-

gests that the best option for the IRS and taxpayers alike is to use a combination of sched-

uled appointments for taxpayers who call in advance and are traveling long distances to the 

TAC and first-come, first-served appointments for others on the day they visit the TAC.33

Cutting bulk submissions of tax returns would have harmed tax preparers.

During the filing season and throughout the year, tax preparers commonly go to TACs to 

submit multiple returns, sometimes even hundreds at a time, in order to receive a date-

stamped copy of the first page of each return.  The IRS refers to this practice as “bulk 

submission.”  In preparation for the 2012 filing season, the IRS changed Internal Revenue 

Manual (IRM) 21.3.4.8, Receipt of Tax Returns, to indicate that TACs would no longer accept 

29	 TAC managers have discretion to make an exception to the policy and schedule an appointment on a case-by-case basis.  See National Taxpayer Advocate 
Fiscal Year 2013 Objectives Report to Congress, Filing Season Review 44 (June 2012).  

30	 IRS, Field Assistance E-File Report, April 2012.  In filing season 2011 (through April 4, 2011) 113,387 returns were e-filed in the TACs compared to just 
55,958 (through April 2) in filing season 2012, a 50.6 percent decline.  For a further discussion of the National Taxpayer Advocate’s concerns about return 
filing, see Most Serious Problem: The IRS has Failed to Make Free Return Preparation and Free Electronic Filing Available to All Individual Taxpayers, infra/
supra. 

31	 IRS response to TAS research request (Oct. 31, 2012).  The response indicated that W&I did not track where the 50 percent of taxpayers who came to a 
TAC during the 2011 filing season actually went to get their tax returns e-filed in the 2012 filing season.

32	 Compliance Data Warehouse, Individual Returns Transaction File: Tax Year 2010.  TAC criteria for return preparation include returns with income not in 
excess of $50,000, and no schedules E, F, or Forms 2106, in addition to other requirements.  The DIF score is an IRS calculated estimate of the likelihood 
that a tax return has understated the amount of tax owed, based on the type of return filed.  The only returns that have lower DIF scores than TAC-prepared 
returns with the caveats listed above are those in Activity Code 272, which are returns with no Schedules C, E, F, or Form 2106 and no claiming of the 
Earned Income Tax Credit. 

33	 See National Taxpayer Advocate Fiscal Year 2013 Objectives Report to Congress, Filing Season Review 42-45 (June 2012).
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bulk submissions from preparers.  The IRS amended this procedure by March 2012, at the 

urging of the National Taxpayer Advocate, to provide exceptions to the general rule.34 

Inability to accept cash payments harms taxpayers.

The IRS requires three separate employees to complete a cash transaction, which is why 

TACs with only one or two employees do not accept cash payments. 35  TACs that are 

not accepting cash must post Publication 4996, Making a Payment — No Cash Accepted 

Poster — Field Assistance Taxpayer Assistance Centers (see image below), and IRS.gov must 

be updated to reflect the inability of the TAC to accept cash.36  This harms any taxpayer 

who must travel a long distance to a TAC to make a cash payment, or who can only visit 

the TAC during a narrow timeframe, particularly taxpayers who are “unbanked” and have 

no other way to pay their taxes.  Unless the taxpayer has checked IRS.gov in advance or 

previously visited the TAC, he or she would not know that this location could not accept 

the cash payment.  Likewise, if a three-person TAC became a two-person TAC due to an 

unscheduled employee absence, a taxpayer would not be able to make a cash payment on 

that day.37  Although it may be a rare occurrence, for a taxpayer who drove a long distance 

to make the payment, it is a frustrating inconvenience and can result in additional penalties 

and interest, despite the taxpayer’s efforts to make a payment.

Figure 1.17.3 (next page) shows a TAC counter with a sign on top that reads “Welcome to 

Taxpayer Assistance” and taped to the desk below a sign reads “No cash payments today.  

We’re sorry for the inconvenience.”

34	 IRM 21.3.4.8, Receipt of Tax Returns (Oct. 11, 2012).  The IRM provides the following exceptions to the return acceptance policy:
♦♦ Returns received from taxpayers (non-preparers). 
♦♦ Tax Returns received with remittance. 

** Field Assistance (FA) employees will accept tax returns with remittances.  Remittances must be processed within the 24 hours deposit standard.
** FA employees will provide the Tax Return Preparer information on making payments on behalf of their clients using EFTPS and the electronic filing 
options.

♦♦ Form 4868. 
♦♦ Any individual or business extension forms can be accepted at any time, not limited to the due date only. 
♦♦ Forms 4506-T. 
♦♦ Imminent Refund Statute Expiration Date (RSED). 
♦♦ Past-year returns (nonfilers), and routine returns when the preparer has traveled a significant distance or waited a long time. 
♦♦ Managers have full authority to accept returns from preparers, on a case by case basis in their individual TACs, when it is in the best interest of the IRS 
or taxpayer hardship.

♦♦ Preparers are still required to provide a transmittal list or copies of their client’s returns if they are requesting “proof of filing” per IRM 21.3.4.8.2, 
Receipts for Tax Returns.  NOTE: The policy of not accepting tax returns from preparers is not intended to limit assistance to taxpayers or their autho-
rized representatives, particularly in situations where the taxpayer is facing financial harm or undue hardship (e.g., delinquent returns or to start or 
stop an installment agreement).  The intent is, primarily, to stop the practice of solely dropping off returns when they can be mailed directly to the IRS 
processing campus.  TACs will accept returns with imminent statute implications, with remittances or other situations where it’s in the best interest of the 
taxpayer and the IRS to accept them.

35	 IRM 21.3.4.7.11.5 (Apr.1, 2011).  To comply with the requirements associated with the segregation of duties and to implement the remittance/courier 
process, three separate employees are required to complete the cash transaction.

36	 IRM 21.3.4.7.2 (Oct. 1, 2011).
37	 See National Taxpayer Advocate Fiscal Year 2013 Objectives Report to Congress, Filing Season Review 43 (June 2012).

http://publish.no.irs.gov/getpdf.cgi?catnum=13141
http://serp.enterprise.irs.gov/databases/irm.dr/current/21.dr/21.3.dr/21.3.4.dr/21.3.4.8.2.htm
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Figure 1.17.4 displays IRS Publication 4996 “Payments” 
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The IRS Uses Multiple Channels to Meet Face-to-Face Taxpayer Service Needs 
Beyond TACs.

The IRS is taking steps to maintain or expand services in some of its locations, including 

Facilitated Self-Assistance (FSA).  FSA uses self-service kiosks, currently located in 37 TACs 

throughout the country, where the IRS provides help with self-assistance (on computer 

workstations).38  FSAs allow the IRS to educate taxpayers on different services channels.  

Taxpayers can access Free File, print tax forms and publications, and perform research.39  

However, IRS employees must be on hand to assist taxpayers using FSA and to determine 

if they can resolve their issues this way.  While FSA may allow taxpayers with simpler 

issues to avoid TAC lines, and free TAC employees to work more complex issues, it does not 

alleviate the need to provide IRS employees as guides to FSA.  

The IRS has also piloted virtual face-to-face (VFTF) services in an effort to reach more 

taxpayers.  Using video communication technology, taxpayers can have virtual face-to-face 

interactions with assistors in remote locations.40  Once the taxpayer steps up to the monitor 

and provides identification, the IRS employee can provide many services normally handled 

in a TAC.  The FY 2012 VFTF service delivery pilot, which included 12 locations, allowed 

the IRS to maximize its resources, by expanding hours of service in remote locations and 

balancing the workload in high-traffic areas.41  

Through May 26, 2012, the IRS served more than 12,500 walk-in taxpayers through VFTF, 

assisting with account and tax law inquiries.42  Additionally, both TAS and the Office of 

Appeals tested VFTF during the pilot period, with TAS offering taxpayers the opportunity 

to interact face-to-face with case advocates and Appeals using video technology to connect 

Appeals Officers with two Low Income Taxpayer Clinics.  Plans to expand VFTF in fiscal 

year 2013 include services from W&I, pilot services from the Small Business/Self-Employed 

(SB/SE) division, and more locations for TAS and Appeals.43  Another possible expanded 

use of this technology would place VFTF terminals in Volunteer Income Tax Assistance 

(VITA) sites during the filing season so IRS employees can address account-related ques-

tions that VITA staff cannot answer.44

While the National Taxpayer Advocate wholeheartedly supports these promising efforts, 

the IRS can do a better job of matching its resources and services with taxpayer demand.  

38	 W&I Field Assistance (TAP) PowerPoint Presentation, Who We Are, 10 (June 2012).
39	 http://www.irs.gov/pub/irs-soi/10rpresconfacilitate.pdf  Facilitated self-service kiosks are located in 37 TACs throughout the country.  
40	 For an in-depth discussion of virtual face-to-face services, see Status Update: The IRS has Made Significant Progress in Delivering Virtual Face-to-Face 

Service and Should Expand Its Initiatives to Meet Taxpayer Needs and Improve Compliance, infra.
41	 The Virtual Face-to-Face pilot included ten TACs and two Stakeholder Partnership Education and Communication (SPEC) partner organization sites.  

IRS W&I Division Field Assistance (Taxpayer Advocacy Panel) PowerPoint Presentation, Who We Are, 13 (June 2012).
42	 W&I Business Performance Review, 3rd Quarter 4 (Aug. 15, 2012). 
43	 Id.
44	 See Status Update: The IRS has Made Significant Progress in Delivering Virtual Face-to-Face Service and Should Expand Its Initiatives to Meet Taxpayer 

Needs and Improve Compliance, infra/supra.  The VITA program, administered by the IRS, originated with the Tax Reform Act of 1969 as part of the 
increased emphasis on taxpayer education.  VITA provides underserved communities with free tax filing assistance, using IRS-certified volunteers.  

http://www.irs.gov/pub/irs-soi/10rpresconfacilitate.pdf
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For example, the IRS has placed FSA kiosks in only 37 of the 397 TACs, so only a small 

percentage of taxpayers can use them.  As noted above, many taxpayers are uncomfort-

able using such technology for tax matters even when they have access to it.  The IRS can 

accomplish its taxpayer service goals by balancing technology – FSA and VFTF — with 

traditional face-to-face interactions in the TACs and by expanding access to all services.  

CONCLUSION

Advances in technology do not eliminate the need for taxpayers to meet with IRS employ-

ees in person to discuss notice inquiries, concerns about refunds, tax law questions, options 

for payment agreements, and more.  The National Taxpayer Advocate applauds the IRS’s 

effort to use technology to communicate with certain segments of the taxpayer population.  

However, for certain taxpayers, technology will never replace face-to-face communication.45  

As the IRS moves forward with VFTF service and explores offering additional Internet ser-

vices, it must understand how different taxpayer populations are able to interact with the 

IRS.  Without sufficient data, the IRS cannot hope to address the needs and preferences of 

varying segments of taxpayers.  A rigorous and regularly updated analysis of how taxpayers 

use IRS services, how they prefer to use IRS services, and their willingness to use new IRS 

services would allow the IRS to precisely allocate service resources across different chan-

nels.  And evaluating the impact of changes and reductions to face-to-face TAC services will 

prevent the IRS from harming and abandoning taxpayers, especially the most vulnerable 

populations.

The National Taxpayer Advocate preliminarily recommends that the IRS:

1.	Continue to study taxpayer needs and preferences and work with TAS to update the 

surveys done in coordination with the 2006 Taxpayer Assistance Blueprint by address-

ing service delivery options through traditional channels and emerging technologies.

2.	Commit to using the W&I and TAS ranking tool in making changes in taxpayer service 

policies and offerings, including the three taxpayer value criteria proposed by TAS; 

to completing the research necessary to fully populate the tool’s data fields; and to ex-

tending the methodology to enable scoring of changes to the way covered services are 

delivered (e.g., increases or decreases in the level of service or available service hours 

for a service activity). 

3.	Partner with TAS to study and rigorously analyze the downstream consequences of 

changes in taxpayer service policy and their impact on different taxpayer groups. 

4.	Reinstate the policy of allowing taxpayers to make appointments at TACs for tax return 

preparation during filing season and throughout the year.

45	 See IRS’s Annual Report to Congress, Progress on the Implementation of The Taxpayer Assistance Blueprint 8 (Mar. 14, 2012).  While a significant majority 
of taxpayers would use online resources to complete transactional tasks, a significant minority are not willing or able to use web-based self-service tools.
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IRS COMMENTS

Delivering excellent customer service is a priority of the IRS.  The Taxpayer Assistance 

Centers are one of the vital resources available to taxpayers.  TAC assistors provide a 

variety of services to taxpayers who visit the 397 TAC46 locations throughout the country.  

The TAC program provides face-to-face assistance to taxpayers who cannot resolve their 

problem over the telephone or through correspondence, need a document issued to them 

in a reasonable period of time, or prefer face-to-face contact.  In FY 2012, this type of live 

assistance was provided to seven million taxpayers. 

Recognizing resource limitations and competing priorities, the IRS takes steps to monitor 

performance and provide the most effective service possible within its allocated budget.  

The IRS is committed to providing superior customer service, attempts to offer the best 

mix of services for all taxpayers, and concentrates on those that only the IRS provides.  

We conduct customer satisfaction surveys related to our services and offerings and other 

initiatives that capture customer and stakeholder concerns and complaints.  Additionally, 

we track diagnostic measures that assess our ability to provide customer service in a timely 

manner.  Our customer satisfaction surveys reflect favorably on our service offerings.  The 

IRS also monitors wait times and triage taxpayers waiting for service.  This allows us to 

assist more taxpayers with less complex issues quickly while allowing more experienced 

assistors to focus on helping those taxpayers with complex issues.  

To improve taxpayer service, the IRS is adding Facilitated Self-Assistance to many TAC lo-

cations and piloting Virtual Service Delivery.  The expansion to self-help options allows IRS 

to provide quick and accurate answers to many taxpayers and can free up our live customer 

service resources to address taxpayer inquiries that require personal interaction.  

During FY 2012, the IRS completed the VSD pilot in the TACs, and it was deemed success-

ful, serving almost 17,000 taxpayers through the end of September.  The report showed that 

the vast majority (87 percent) of taxpayers using VSD reported that they received resolu-

tion for their main issue.  An even larger number of respondents (91 percent) reported that 

they would be willing to use video assistance again during a future visit.  The IRS will be 

expanding the VSD program in FY 2013.  Planning is underway to deploy virtual service in 

six TACs and six partner sites for the 2013 filing season.47

The IRS took a comprehensive look at TACs and determined there was a need to modify 

some of its services beginning in FY 2012.  While we added services such as VSD, the 

IRS must constantly monitor the menu of existing services offered.  In FY 2012, IRS 

began offering year round return preparation two to three days per week, determined by 

staffing and workload for each TAC.  Appointments are available when a taxpayer has 

special needs, such as those with disabilities.  Appointments may also be provided at local 

46	 IRS, Contact Your Local IRS Office, available at http://www.irs.gov/uac/Contact-Your-Local-IRS-Office-1.
47	 IRS, W&I Business Performance Review, 4th Quarter (Nov. 14, 2012).

http://www.irs.gov/uac/Contact-Your-Local-IRS-Office-1
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management’s discretion but generally, return preparation is offered on a first-come, first-

serve basis.  Scheduling appointments for return preparation reduces resources available to 

provide services to taxpayers who are awaiting other more complex services.  

When TAC assistors are unavailable to prepare returns during the days offered, taxpayers 

are educated and offered several free filing options.  These options include directing taxpay-

ers to a local IRS-sponsored Volunteer Income Tax Assistance sites or Tax Counseling for 

the Elderly sites and to other available free electronic filing options (IRS Free File and IRS 

Free Fillable Forms) that could possibly reduce their time waiting for return preparation 

services in TACs.  Many VITA and TCE sites receive grants from the IRS to prepare returns 

with the low-income, elderly, disabled, and those that speak limited English, with some 

open year-round.  Last year, VITA and TCE volunteers prepared returns with a 92 percent 

rate of accuracy.48  External partners share data with the IRS concerning the availability of 

their VITA and TCE sites during and after the filing season.  This ensures that site informa-

tion such as locations and hours of operation are timely updated on the IRS.gov VITA Site 

Locator.  Providing these alternatives is beneficial for taxpayers in that they are educated as 

to the various free options available for return preparation service.

Although we strive to assist all taxpayers, some taxpayers enter TACs with questions and 

concerns that are out of scope for TAC employees.  When this situation arises, the TAC 

employees provide three options to the taxpayer to assist in resolving the issue: 

■■ The taxpayer will be escorted to a vacant workstation and the TAC employee contacts 

the appropriate function via telephone for assistance.

■■ The TAC employee will encourage the taxpayer to call the appropriate toll-free number 

or check IRS.gov from the comfort of their home.  

■■ Employees will also provide Publication 4604 (EN/SP), Use the Web for IRS Tax 

Products & Information, to educate taxpayers on other automated options for order-

ing and printing forms and publications.  When requested, these documents can be 

printed locally.

As mentioned in the Most Serious Problem, the National Taxpayer Advocate and the 

Commissioner of Wage and Investment initiated a joint team to develop a method of 

evaluating the impact of a reduction or elimination of any service to taxpayers.  The Service 

Priority Project was established to quantify the value of service tasks by service channel 

(i.e., face-to-face, assisted and automated telephone, and online), based on government and 

taxpayer value criteria.  The service tasks are defined at a broad level, e.g., providing general 

tax law assistance and information and providing tax account assistance.  

48	 Stakeholder Partnerships, Education & Communication Total Relationship Management System (SPECTRUM), Report # 2012F67229R, Accuracy Percent-
age by 8 Percent Primary Questions Report, April 20, 2012.
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The project team discussed numerous criteria to capture government and taxpayer value.  

Relevant criteria were suggested in TAB Phase 2.49  The set of government and taxpayer 

value criteria that would be included in the first model were limited by the availability of 

data.  

The ranking tool is still under development.  Once operational, the IRS will use the ranking 

tool as a guide, along with other relevant information, in making decisions about changes 

to taxpayer services.  The IRS will incorporate the three criteria proposed by TAS into the 

ranking tool as data become available.  The IRS will modify existing surveys in order to 

collect data that will populate the data gaps in the current model.  These modifications will 

be constrained by budget considerations.  For example, an increased sample size necessary 

to collect the detailed data for the model will increase the survey cost.  While the ranking 

tool is under development, the project team has proposed that information available about 

the relevant criteria be included as addenda to the IRS’s score sheets.  Preliminary scores of 

the draft ranking tool were used to assess the proposed 2013 taxpayer service changes, and 

the scores supported the proposed changes.  The ranking tool is not designed to provide 

information about the impact of specific changes in service attributes (e.g., hours of opera-

tion, wait time, etc.).  

The IRS will evaluate the cost-effectiveness of conducting research that will provide the 

detailed data needed to quantify changes in service attributes (e.g., level of service, hours 

of operation).  The IRS conducts strategic research on an ongoing basis, such as the TAC 

Expectations Survey, to get a measure of the face-to-face customer base and needs.  Our 

research has indicated, however, that is difficult to measure the downstream consequences 

of particular service changes and their impact on different taxpayer groups.

Finally, the IRS welcomes continued partnership with the Taxpayer Advocacy Panel in 

addressing taxpayer needs and preferences.  During 2010, the IRS conducted the Customer 

Expectation Survey in part, to address the concerns of the TAP and the Treasury Inspector 

General for Tax Administration (TIGTA).50  The IRS is planning to conduct a similar survey 

in FY 2013 to keep up with emerging taxpayer needs and to match them with the limited 

resources available.  The IRS has also enhanced the Field Assistance Customer Survey Card 

for 2013 to include questions regarding alternative service channels.51  

49	 IRS, 2007 Taxpayer Assistance Blueprint, Phase 2 123 (Apr. 2007).
50	 IRS, Taxpayer Assistance Center Customer Expectation Final Report.
51	 IRS Form 13359, Your Opinion Counts! (Sept. 2012).
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Providing quality taxpayer service to address the needs of a large and varied taxpayer popula-

tion is crucial to the IRS mission.  The National Taxpayer Advocate is pleased that the IRS 

recognizes the value of offering many service channels to address taxpayer needs.  In particu-

lar, TAS fully supports the expansion of the VFTF service delivery channel.52  Additionally, 

she is pleased that the IRS has agreed to incorporate the TAS criteria in the jointly developed 

service ranking tool and will use this tool to make future taxpayer service decisions. 

However, the National Taxpayer Advocate is surprised to learn that the IRS used this rank-

ing tool “to assess the proposed 2013 taxpayer service changes” and that “the scores sup-

ported the proposed changes.”  W&I senior leadership did not discuss this ranking with the 

National Taxpayer Advocate, nor does it appear that W&I included TAS’s executive team’s 

“votes” in that ranking.  Moreover, as noted above, W&I declined to include this ranking on 

the agenda for its pre-filing season Services Committee meeting, which includes the IRS 

Senior Leadership and is the most appropriate for a discussion of taxpayer service changes 

that affect all taxpayers.  Thus, the IRS justifies its dilution of TAC services for FY 2013 by 

its own self-serving ranking, without incorporating the viewpoint of the National Taxpayer 

Advocate — the statutory voice of the taxpayer within the IRS — or any other IRS senior 

official in the ranking.  Going forward, W&I must do better.  Otherwise, this ranking tool is a 

farce.

The IRS must remain cognizant of the taxpayer perspective as it makes service delivery 

decisions.  Failing to fully populate the ranking tool data before making taxpayer service 

strategy changes will cause the IRS to continue making decisions in a vacuum.  Instead, it 

must commit to recognizing the importance of the taxpayer experience with IRS services 

and use internal data and external research to fully understand the downstream impact and 

consequences of taxpayer service changes.  It should be a budget priority of the IRS to com-

plete the research and data collection necessary to make the ranking tool effective.  While 

populating the tool will require an investment upfront, it will, in the long term, allow the 

IRS to make better decisions and target resources more appropriately.  It will also enable 

the IRS to inform Congress of the compliance and other impacts of insufficient funding for 

taxpayer service, including which service cuts will harm the most vulnerable populations.  

Without this information, the IRS is making resource allocation decisions in the dark.

The National Taxpayer Advocate remains concerned about the decision to no longer 

offer appointments for tax return preparation in the TACs and the impact on taxpayers.  

Although other free or low cost alternatives exist for return preparation, turning taxpayers 

away and directing them to spend additional time seeking out other return preparation 

options after already visiting a TAC adds to taxpayer burden.  The policy change may have 

52	 For an in-depth discussion of VFTF services, see Status Update: The IRS has Made Significant Progress in Delivering Virtual Face-to-Face Service and 
Should Expand Its Initiatives to Meet Taxpayer Needs and Improve Compliance, infra.
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been responsible for the over 50 percent decline in returns prepared in the TACs in filing 

season 2012.53  The IRS did not track if these taxpayers actually followed through on the 

suggestion to have returns prepared by VITA or TCE, if they qualified. 

Finally, while self-assist options for taxpayers are an important component of a well-round-

ed taxpayer service strategy, the IRS cannot rely solely on these options to fulfill service 

gaps.  The TAP survey demonstrated that many taxpayers attempted to use these chan-

nels, were unable to resolve their issues, and ended up seeking face-to-face assistance at a 

TAC.54  Additionally, the IRS knows that certain taxpayer segments are unable or unwilling 

to use self-assistance options and it must meet the needs of those taxpayers through other 

channels.55

Recommendations

The National Taxpayer Advocate recommends the IRS take the following actions:

1.	 Continue to study taxpayer needs and preferences and work with TAS to update 

the surveys done in coordination with the 2006 Taxpayer Assistance Blueprint by 

addressing service delivery options through traditional channels and emerging 

technologies.

2.	 Commit to using the W&I and TAS ranking tool in making changes in taxpayer 

service policies and offerings, including the three taxpayer value criteria proposed by 

TAS; to completing the research necessary to fully populate the tool’s data fields; to 

extending the methodology to enable scoring of changes to the way covered services 

are delivered (e.g., increases or decreases in the level of service or available service 

hours for a service activity); and to including a broad array of TAS and IRS senior 

leadership in the actual ranking of service offerings and to timely discussing this 

ranking at the IRS Services Committee. 

3.	 Partner with TAS to study and rigorously analyze the downstream consequences of 

changes in taxpayer service policy and their impact on different taxpayer groups. 

4.	 Reinstate the policy of allowing taxpayers to make appointments at TACs for tax 

return preparation during filing season and throughout the year.

53	 IRS, Field Assistance E-File Report, April 2012.  In filing season 2011 (through Apr 4, 2011) 113,387 returns were e-filed in the TACs compared to just 
55,958 (through Apr. 2) in filing season 2012, a 50.6 percent decline.  For a further discussion of the National Taxpayer Advocate’s concerns about 
return filing, see Most Serious Problem: The IRS has Failed to Make Free Return Preparation and Free Electronic Filing Available to All Individual Taxpay-
ers, infra.

54	 This survey effort was supported by the National Taxpayer Advocate and her Research and Systemic Advocacy staffs.  TAP volunteers returned 664 
completed surveys from 33 different TAC offices.  While these results are not statistically representative of all TAC visitors, they represent the needs and 
activities of a sizable number of TAC customers during one week in the tax filing season.  Percentages shown are out of all 664 respondents.  Some 
respondents did not answer every question.  Twenty-five percent of survey respondents attempted to call the IRS before visiting a TAC and 34 percent 
attempted to find an answer on IRS.gov.

55	 See W&I Taxpayer Experience Survey, Tax Year 2009, Filing Season 2010, 24 (May 2011); see also IRS, 2007 Taxpayer Assistance Blueprint Phase II, 111.
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	� The IRS is Substantially Reducing Both the Amount and Scope 

of Its Direct Education and Outreach to Taxpayers and Does Not 
Measure the Effectiveness of Its Remaining Outreach Activities, 
Thereby Risking Increased Noncompliance 

RESPONSIBLE OFFICIALS

Peggy Bogadi, Commissioner, Wage and Investment Division

Faris Fink, Commissioner, Small Business/Self-Employed Division

DEFINITION OF PROBLEM

Despite the IRS’s longstanding belief that taxpayer education is essential to voluntary 

compliance, and the significant resources it dedicated to outreach and education in the im-

mediate aftermath of the IRS Restructuring and Reform Act of 1998 (RRA 98), the IRS has 

retreated from its earlier commitments.1  As a consequence:

■■ Wage and Investment (W&I), the operating division with responsibility for helping 

123 million individual taxpayers understand and comply with their tax obligations, 

now devotes only about six percent of its outreach and education budget to activities 

that involve direct, face-to-face, contact with taxpayers;  

■■ W&I will not offer any outreach that is not directly related to return filing unless 

another IRS unit agrees to provide the funding;

■■ Small Business/Self Employed (SB/SE), the division serving the needs of 57 million 

business taxpayers, has no outreach and education employees in 12 states;

■■ SB/SE plans to further reduce its face-to-face outreach and education to tax practitio-

ners in the coming fiscal year; and

■■ Less than a third of SB/SE’s outreach events were targeted directly to small business 

owners.2

Despite the growing complexity of tax laws and tax procedures, W&I and SB/SE outreach 

and education programs now have a local presence in fewer communities than when 

they were conceived over ten years ago, and the IRS’s most recent cost-cutting measures 

have been directed disproportionately at employees of those programs.  In fiscal year (FY) 

2011, residents of almost half of the U.S. did not have an opportunity to hear from a W&I 

outreach employee providing information about the Earned Income Tax Credit (EITC) in 

their states.3  

1	 Internal Revenue Service Restructuring and Reform Act of 1998 (RRA 98), Pub. L. No. 105-206 (1998) § 1001.
2	 SB/SE Calendar of Events, available at http://sbse.web.irs.gov/cl2/sl/Events_Calendar/default.asp; IRS response to Most Serious Problem (Nov. 2, 

2012).
3	 IRS response to TAS information request (July 30, 2012).
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MSP #18

The IRS has never ascertained whether its focus on filing compliance and its leveraged ap-

proach to outreach and education promote taxpayer compliance, reduce taxpayer noncom-

pliance, or compensate for the reduction in pre-filing services and the elimination of the 

direct contact local employees once had with taxpayers.  Nevertheless, it has replaced the 

previous model — in which local outreach and education employees, as well as Revenue 

Officers, Revenue Agents, and managers, were expected to respond to taxpayers’ needs — 

with a system in which outreach and education are available only with respect to a few 

issues the IRS selects, delivered in the manner it selects, unless another part of the govern-

ment pays for it.  

ANALYSIS OF PROBLEM

Background

Prior to 1998, the IRS was organized into 43 geographically defined districts and service 

centers.4  District Directors adopted Taxpayer Education (TPE) programs, which were man-

aged by the Examination or Collection functions within their districts.5  The IRS encour-

aged its staff to 

accept invitations to deliver speeches, participate in tax forums, conferences, 

seminars and meetings, write articles for publications and have similar contact 

with outside groups.  Such activities are an effective way to inform and educate the 

public about the Service’s mission and operations and to help taxpayers understand 

their rights and obligations.6  

District Directors were advised, “Your personal participation can go a long way in strength-

ening volunteer involvement in Taxpayer Education and in making the public aware of the 

educational and informational assistance available.”7

As a result of RRA 98, the IRS reorganized into four taxpayer service units, each respon-

sible for serving groups of taxpayers with similar needs, and abandoned geographi-

cal location as its organizational principle.8  Stakeholder Partnerships, Education and 

Communication (SPEC), an amalgam of TPE and other existing field functions, “stood 

up” as a new W&I organization in October of 2000.9  Similarly, the Taxpayer Education 

and Communication office (TEC) was formed as a new program within SB/SE when that 

division stood up.  While SPEC and TEC had the objective of collaborating with local 

4	 S. Comm. on Finance, Hearings on IRS Restructuring, 105th Cong. S. Hrg. 105-529, Jan. 28, 1998, 20 (testimony of Hon. Charles O. Rossotti, Commis-
sioner of Internal Revenue). 

5	 SPEC CONOPS 4 (2001), available at http://win.web.irs.gov/spec/docs/spec_conops.pdf; IRM 22.30.1.1.2 (Jan. 1, 2002). 
6	 IRM 1.2.191.8(2), Policy Statement 1-181 (July 24, 1989).
7	 IRM 6570, Exhibit 400-5 (May 12, 1988).
8	 RRA 98, Pub. L. No. 105-206 (1998) § 1001.
9	 SPEC CONOPS 4 (2001), available at http://win.web.irs.gov/spec/docs/spec_conops.pdf; IRM 22.30.1.1.2 (Jan. 1, 2002).  



Taxpayer Advocate Service  —  2012 Annual Report to Congress  —  Volume One 321

MSP #18
The IRS is Substantially Reducing Both the Amount and Scope of Its Direct Education and 
Outreach to Taxpayers and Does Not Measure the Effectiveness of Its Remaining Outreach 
Activities, Thereby Risking Increased Noncompliance

Legislative 
Recommendations

Most Serious 
Problems

Most Litigated  
Issues

Case AdvocacyAppendices

M
o

st S
e
rio

u
s P

ro
b

le
m

Legislative 
Recommendations

Most Serious 
Problems

Most Litigated  
Issues

Case AdvocacyAppendices

organizations to deliver outreach and education (i.e., leveraging their activities), the vision 

of local IRS employees interacting with taxpayers continued.10  

In the immediate aftermath of RRA 98, the IRS dedicated significant resources to its new 

education and outreach organizations, and planned to dedicate even more, thereby meeting 

taxpayers where they were.11  SPEC staffing peaked in 2003, however, at about 60 percent 

of the planned level, as shown by Figure 1.18.1, below.

FIGURE 1.18.1, Spec Planned and Actual Staffing12
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In November of 2011, when W&I offered buyouts or early retirement to about six percent 

of all its employees, it extended the offer to 58 percent of SPEC employees.13 

10	 IRM 21.10.4.8.2.4 (Dec. 1, 2000) provided:  “Community Outreach Tax Education is conducted by IRS employees and qualified volunteers.  IRS employee 
instructor sources include Taxpayer Service Representatives, Taxpayer Service Specialists, Customer Service Representatives, Revenue Agents, Tax Auditors, 
and Revenue Officers.  …It may be necessary to offer overtime or compensatory time to employees in order to provide adequate staffing at Outreach ses-
sions.”

11	 SPEC was intended to have 961 employees distributed among 48 territories and 72 field offices.  IRS Organization Blueprint 2000, Fig. 2-1, W&I Division 
Organization Structure, Fig. 2-3, Communications, Assistance, Research and Education (CARE) Organization Structure.  TEC was intended to have 1,200 
employees distributed among 84 domestic territories, two international territories and 219 posts of duty.  Treasury Inspector General for Tax Administration 
(TIGTA), Ref. No. 2000-30-149, Management Advisory Report: The Small Business/Self Employed Division Will Substantially Stand Up on October 1, 2000 
8 (Sept. 2000) Fig. 3-3, Taxpayer Education Communication Organization Structure (2000). 

12	 W&I CARE, Discussion Document, Stand-Up and Beyond Appendix A, 1 (Jan. 2001); AWSS Employee Support Services, Payroll/Personnel Systems, HR 
Reporting Section, available at https://persinfo.web.irs.gov/track/workorg.asp.

13	 IRS responses to TAS information request (July 19 and Aug. 2, 2012); IRS response to Most Serious Problem (Nov. 2, 2012).  W&I offered buyouts or early 
retirements to 1,535 out of a total of about 25,000 fulltime W&I employees on roll for the last pay period of 2011, for a rate of about six percent.  W&I 
offered buyouts or early retirements to 332 of a total of about 577 SPEC employees on roll for the relevant pay period of 2011, for a rate of 58 percent.  
AWSS Employee Support Services, Payroll/Personnel Systems, HR Reporting Section available at https://persinfo.web.irs.gov/track/workorg.asp.  Actual 
attrition was about eight percent, as 49 SPEC employees accepted the offers.  

https://persinfo.web.irs.gov/track/workorg.asp
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In 2005, SB/SE merged TEC into other outreach and communication units within the 

division, ultimately replacing it with today’s Stakeholder Liaison (SL) unit with drastically 

reduced staffing, as shown by Figure 1.18.2 below.  The realignment left twelve states with-

out a Stakeholder Liaison employee.  Again today, twelve states do not have a Stakeholder 

Liaison employee within their borders.14

FIGURE 1.18.2, TEC and Stakeholder Liaison Planned and Actual Staffing15
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SB/SE offered buyouts or early retirement to about eight percent of all of its employees, but 

extended the offer to 69 percent of Stakeholder Liaison field employees.16  

The IRS’s outreach personnel today do not meet taxpayers where they are.  Figure 1.18.3. 

shows how employees of both organizations were intended to be dispersed over geographic 

areas compared to how they are dispersed today: 

14	 IRS response to TAS information request (July 19, 2012).  The states without a local stakeholder liaison are Alaska, Delaware, Hawaii, Indiana, Mississippi, 
Montana, Nebraska, New Hampshire, North Dakota, Vermont, West Virginia, and Wyoming.  

15	 TIGTA, Ref. No. 2000-30-149, Management Advisory Report: The Small Business/Self Employed Division Will Substantially Stand Up on October 1, 2000 8 
(Sept. 2000); AWSS Employee Support Services, Payroll/Personnel Systems, HR Reporting Section, available at https://persinfo.web.irs.gov/track/workorg.
asp.

16	 IRS response to TAS information request (July 19, 2012); IRS response to Most Serious Problem (Nov. 2, 2012).  SB/SE offered buyouts or early retire-
ments to 1,967 out of a total of about 24,000 SB/SE employees on roll for the last pay period of 2011, for a rate of about eight percent.  SB/SE offered 
buyouts or early retirements to 116 out of a total of about 168 Stakeholder Liaison field employees on roll for the affected pay period of 2011, for a rate of 
69 percent.  AWSS Employee Support Services, Payroll/Personnel Systems, HR Reporting Section available at https://persinfo.web.irs.gov/track/workorg.
asp.  Actual attrition was about 11 percent, as 13 Stakeholder Liaison field employees accepted the offers.  

https://persinfo.web.irs.gov/track/workorg.asp
https://persinfo.web.irs.gov/track/workorg.asp
https://persinfo.web.irs.gov/track/workorg.asp
https://persinfo.web.irs.gov/track/workorg.asp
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states never had the opportunity to see a SPEC employee at an EITC outreach event in their 

state.22  For these taxpayers, the RRA 98 vision of local IRS employees providing outreach 

and education directly to them, based on their local characteristics, has been lost.  

SB/SE Expected Efficiency Gains from an Increased Emphasis on Leveraging but 
Has Not Gathered Sufficient Information to Ensure that it Leverages Effectively.

Following the 2005 TEC realignment, Stakeholder Liaison increased its reliance on leverag-

ing, focusing its outreach on practitioner and professional organizations with the hope that 

the information passed on to them would trickle down to actual taxpayers.23  Of the more 

than 3,500 Stakeholder Liaison outreach events in FY 2011, 1,165 (less than a third) were 

Leveraged Small Business Tax Workshops, the only outreach that targets small business 

owners directly.24  The National Taxpayer Advocate has had misgivings about this trickle-

down approach since its beginning, and in 2006 pointed out that Stakeholder Liaison had 

no five-year strategic plan and still did not measure the effectiveness of its outreach efforts.  

Some SB/SE research suggested that face-to-face outreach was more effective in increasing 

compliance than more passive alternatives.25  However, SB/SE could not tailor its outreach 

to specific groups of taxpayers because it did not have information about the characteristics 

and needs of small business and self-employed taxpayers.26  

SB/SE responded to the National Taxpayer Advocate’s concerns by describing its outreach 

initiatives directed to taxpayers with limited English proficiency (LEP).  Stakeholder Liaison 

had launched Hispanic Small Business Forums in states where this target audience was 

likely to be found, such as California, Florida, New York, South Carolina, and New Jersey, 

and planned to expand this outreach nationwide.27  According to Stakeholder Liaison 

outreach and education records for 2011, however, there were only seven Hispanic Small 

Business Forums, and only three of them were in a state SB/SE had identified as likely to 

22	 W&I response to TAS information request (July 19, 2012).  In the same period, SPEC employees visited return preparation sites in every state for a total of 
more than 4,400 times.

23	 National Taxpayer Advocate 2006 Annual Report to Congress 173 (Most Serious Problem: Small Business Outreach).
24	 Data on Stakeholder Liaison events is recorded and stored on the CSO Calendar of Events, a searchable database with information about outreach events, 

available at http://sbse.web.irs.gov/cl2/sl/Events_Calendar/default.asp.  The calendar contains information about 3,644 events from Oct. 1, 2010, to 
Sept. 30, 2011.  In Leveraged Small Business Tax Workshops, the IRS “support[s] partner and stakeholder efforts by providing them with educational 
materials and serving as a resource.  Partners use the IRS materials to educate small business and industry stakeholders.”  IRM 11.53.5.14.5(2) (Nov. 
25, 2009).  There were 1,054 such workshops in FY 2011, and an additional 111 shown as “Spanish/Other.”  There were no such workshops in FY 2011 
in four states:  Delaware, Mississippi, West Virginia, and Wyoming.  In FY 2010, there were 1,109 workshops, held in all 50 states.

25	 National Taxpayer Advocate 2006 Annual Report to Congress 172, 186-87 (Most Serious Problem: Small Business Outreach).  IRS response to Most Seri-
ous Problem (Nov. 2, 2012).

26	 National Taxpayer Advocate 2006 Annual Report to Congress Most Serious Problem: Small Business Outreach 172, 181-182.  In 2010, TIGTA identified the 
same problem of SB/SE’s lack of information about taxpayer needs. TIGTA, Ref. No. 2011-40-010, Multiple Channels Are Used to Provide Information to 
Small Business Taxpayers, but More Information is Needed to Understand Their Needs (Dec. 2010).

27	 Id. at 172,191. A Small Business Forum (SBF) is “an open forum with Industry stakeholders that allows parties to exchange ideas, gather information 
about emerging stakeholder issues, manage relationships, and maintain a dialogue with stakeholder groups… The forum is a co-sponsored event, where SL 
[Stakeholder Liaison] leverages the influence of lead partners to draw other stakeholders to the event.” IRM 11.535.14.3 (Nov. 25, 2009).

http://sbse.web.irs.gov/cl2/sl/Events_Calendar/default.asp
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have the target audience, that state being New Jersey.28  Stakeholder Liaison’s 2011 outreach 

also included 57 Leveraged Small Business Tax Workshops designated “(Spanish/Other)” 

for LEP taxpayers.29  More than 30 of the workshops were held in New York or California, 

one was held in New Jersey, and none were held in the other states identified as having the 

greatest concentration of this target audience.30  In this instance, the IRS has identified a 

taxpayer need but does not meet it.

As for outreach to practitioners, the National Taxpayer Advocate in 2006 noted:

Even if SB/SE attempts to provide outreach to practitioners in these states [without 

a stakeholder liaison] on a regional or even a “traveling” basis, without establishing 

a permanent, continuing relationship with these stakeholders, practitioners may 

not know when the substitute outreach events are being held.  These practitioners 

will also be less likely to turn to Stakeholder Liaison when specific issues come up 

because the practitioners will not know who to contact or may not feel a local con-

nection with the IRS liaison.  This arrangement may set the Stakeholder Liaison up 

for failure, or at best, limit its effectiveness.31

For these reasons, the National Taxpayer Advocate is concerned about SB/SE’s current plans 

to reduce its face-to-face meetings with tax practitioners in favor of phone forums and 

other indirect or virtual delivery methods.32  The shift in strategy is motivated by the desire 

to employ resources more efficiently.  SB/SE believes that a more technology-based ap-

proach will allow it to reach more practitioners while saving the cost of having its employ-

ees travel to face-to-face venues.  The decision is not supported by data showing expected 

savings or expected increases in the effectiveness of the outreach, and SB/SE is aware that 

some practitioners, as well as Stakeholder Liaison employees, prefer face-to-face meetings.33  

Nevertheless, SB/SE intends to limit in-person meetings mainly to large organizations, and 

may ultimately replace even these live events with virtual ones.  Moreover, this virtual edu-

cation and outreach will not necessarily be delivered by local employees (e.g., an employee 

in California may address practitioners in New York), further weakening any local connec-

tion that might otherwise exist.  Whatever the (unproven) benefits of this new approach 

may be, it will negatively affect small practitioners, many of whom cannot afford the dues 

28	 Three Hispanic Small Business Forums were held in Illinois and one was in Texas. SB/SE Calendar of Events, available at http://sbse.web.irs.gov/cl2/sl/
Events_Calendar/default.asp.  The Calendar of Events has a field that indicates whether events were directed to limited English proficiency taxpayers, but 
only three of these events were so designated.  

29	 An additional 18 Leveraged Small Business Tax Workshops (without the “(Spanish/Other)” designation) for LEP taxpayers were recorded in 2011, six of 
which were in New York and one in California, with none in the other states identified as having this target audience.  Two of the New York presentations 
were directed to Chinese speakers and the one in California was directed to Thai speakers.

30	 The remaining were held among 11 different states.  SB/SE Calendar of Events, available at http://sbse.web.irs.gov/cl2/sl/Events_Calendar/default.
asp.  There were no Leveraged Small Business Tax Workshops in FY 2011, in English or Spanish, in nine states: Alaska, Arkansas, Delaware, Georgia, Idaho, 
Minnesota, Mississippi, West Virginia, and Wyoming.  There were a total of 227 LEP events in FY 2011, representing six percent of the total number of 3,644 
events with specified event dates.  IRS response to Most Serious Problem (Nov. 2, 2012).

31	 National Taxpayer Advocate 2006 Annual Report to Congress (Most Serious Problem: Small Business Outreach) 172, 184.
32	 Message from Director, SB/SE Communications and Stakeholder Outreach (CSO) to all CSO employees (Aug. 15, 2012).
33	 Oct. 1, 2012, conference call with CSO Director.  

http://sbse.web.irs.gov/cl2/sl/Events_Calendar/default.asp
http://sbse.web.irs.gov/cl2/sl/Events_Calendar/default.asp
http://sbse.web.irs.gov/cl2/sl/Events_Calendar/default.asp
http://sbse.web.irs.gov/cl2/sl/Events_Calendar/default.asp


Section One  —  Most Serious Problems326

The IRS is Substantially Reducing Both the Amount and Scope of Its Direct Education and 
Outreach to Taxpayers and Does Not Measure the Effectiveness of Its Remaining Outreach 
Activities, Thereby Risking Increased Noncompliance

Legislative 
Recommendations

Most Serious 
Problems

Most Litigated  
Issues

Case Advocacy Appendices

required to belong to large organizations and who, coincidentally, may be the ones most in 

need of face-to-face contact.  As one practitioner describes the situation,

[T]his is a huge concern.  Tax professional groups are reporting that the IRS Stake-

holder Liaison personnel are cancelling meetings and reporting that due to a lim-

ited budget they cannot meet with smaller groups.  Some of these groups are quite 

large -100+ practitioners.  Budget is understandable but many of these practitioners 

do not belong to professional organizations and these IRS meetings are really their 

only viable contact with IRS.  

Compliance is tough for taxpayers and without the engagement of IRS and practi-

tioners there is a disaster brewing.34

The National Taxpayer Advocate is, however, encouraged by SB/SE’s recent efforts to 

identify small business segments and determine how best to communicate with them.  

For example, SB/SE has identified Asian, African-American, Hispanic, baby boomer, and 

women entrepreneurs as market segments and investigated their characteristics and prefer-

ences.  It has developed electronic welcome letters, outreach plans, and communication 

plans tailored to their needs and preferred delivery methods, and it is revising its calendar 

of events to track outreach to these segments.  SB/SE is also conducting an outreach pilot 

in New York addressed to young entrepreneurs who are Schedule C filers, a segment it 

identified as underserved.35  However, tracking  information about outreach events, collect-

ing evaluations, and maintaining data on customer satisfaction, all of which would tend to 

show whether an outreach activity reached its intended audience,  do not show whether the 

outreach was effective in influencing taxpayers’ behavior.  

34	 Email from practitioner to the National Taxpayer Advocate (Sept. 24, 2012), on file with TAS.
35	 IRS response to TAS information request (July 27, 2012). 
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CONCLUSION

In conclusion, the National Taxpayer Advocate preliminarily recommends that SB/SE and 

W&I: 

1.	  Collaborate with TAS and Compliance employees (e.g., Revenue Officers and Revenue 

Agents) to design research initiatives to measure  the effect of education and outreach 

methods on specific taxpayer populations or with respect to specific issues.

2.	Suspend current plans to reduce in-person outreach and education to practitioners 

pending the outcome of such research.

3.	Adjust the distribution of outreach and education staff over geographic areas in light 

of research findings about taxpayer characteristics in those areas.

4.	Suspend the current policy of not offering outreach and education, beyond the narrow 

list of topics the IRS identifies, unless other government units agree to pay for it.

IRS COMMENTS

The IRS agrees with the National Taxpayer Advocate on the importance of continued 

customer service, outreach, and education to influence taxpayer compliance, and we share 

her interest in reaching individuals and small business taxpayers through these means.  

The IRS has not reduced the amount and scope of its education efforts.  On the contrary, 

the IRS has worked and continues to work to increase the amount and scope of outreach to 

individual and small business taxpayers through the expanded use of leveraged resources 

and technology.

The trend in education, industry, and government is toward conducting business virtually 

through the use of technology.  The education industry, in particular, is increasing virtual 

delivery with the use of webinars and other types of distance learning.  The National 

Taxpayer Advocate, herself, has encouraged the use of new technology to provide customer 

service such as through online services and the use of a variety of channels to provide 

information to taxpayers.  The IRS is implementing a business model which will increase 

the number of taxpayers reached by expanding technology interactions.  This business 

model is aligned with industry trends and consistent with the National Taxpayer Advocate’s 

interest in enhancing customer service through new technology. 

The  SL and SPEC functions were designed to ensure implementation of IRS strategic goals 

for outreach and education.  The employees and leadership in these divisions have position 

descriptions, critical job elements, and commitments specific to outreach and education.  

Rather than retreating from the IRS’s earlier commitment to outreach and education as 

suggested in the National Taxpayer Advocate’s report, the IRS continues to emphasize 

strong, focused leadership to coordinate outreach and education activities.  

In addition to the efforts of the SL and SPEC functions, outreach and education activities 

and responsibilities are shared and coordinated with compliance functions across the IRS 
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organization — and not “siloed” within these two functions.  For example, while outreach 

to the field practitioner community is coordinated by SL, representatives from all operating 

divisions participate in practitioner liaison meetings.  The SL function partners with the 

Affordable Care Act (ACA) office and the Return Preparer Office (RPO) on external presen-

tations such as our webinar on Circular 230.  

Compliance organizations work directly with their stakeholders to provide relevant and 

timely information through participation in conferences, meetings, and seminars around 

the country throughout the year.  This includes: 

■■ Presentations at the Nationwide Tax Forums attended by thousands of small business 

owners and tax practitioners every year;

■■ Partnering with key national stakeholders such as the American Payroll Association 

(APA), American Institute of Certified Public Accountants (AICPA), and the American 

Bar Association (ABA) to provide presentations at key conferences, continuing profes-

sional education (CPE) sessions, and similar meetings;

■■ Presentations at the National Small Business Forums and Reporting Agent Forums;

■■ Presentations at various state-level conferences and CPE events;

■■ Creation of specialized technical content available on IRS.gov and YouTube; and

■■ Articles in technical publications such as the SSA-IRS Reporter.

Although it is correct that staffing is below the levels initially planned after the IRS 

Restructuring and Reform Act of 1998 (RRA 98), staffing numbers alone do not provide 

an accurate portrayal of the number of individual and small business taxpayers reached 

by SL and SPEC and their partner organizations.  When the IRS realigned to the current 

SL organization from the previous Taxpayer Education and Communication function, 

we purposefully restructured the SL business model to reach more taxpayers through 

leveraged outreach and reduced staffing accordingly.  Our leveraged model enables SL to 

provide information to industry and practitioner associations in all 50 states.  These groups 

then provide this information to their members and clients, which expands our influence 

far beyond the direct participation of taxpayers attending outreach events.  The SL function 

currently has partnerships with 5,969 industry partners and 1,749 practitioner partners.

The SPEC function offers taxpayer assistance through a three-pronged business model: 

tax preparation, taxpayer education, and financial education and asset building.  SPEC 

also utilizes its partner relationships to deliver outreach and education by cultivating and 

developing relationships with partner organizations in locations identified as having new 

needs.  The SPEC function has partners in all 50 states, including over 3,931 local partner 

organizations, 396 local coalitions, and 63 National Partners.  Regarding the number of 

SPEC events referenced in the National Taxpayer Advocate’s report, these numbers do not 

accurately reflect all of our activities for 2011 as they only reflect Earned Income Tax Credit 
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outreach events for a five-month period of 2011 and do not include additional non-EITC 

outreach activities because that data was not tracked for FY 2011. 

In her report, the National Taxpayer Advocate has expressed concern with the IRS’s lack of 

data on how the outreach delivery method (i.e., face-to-face versus virtual outreach) sup-

ports expected savings or impacts compliance.  Regardless of delivery method, multiple 

research studies undertaken to date have found it difficult or impossible to measure the 

effectiveness of outreach initiatives on compliance behavior, since outreach cannot be 

isolated from the numerous other factors that have the potential to affect compliance.  In 

response to recommendations in the National Taxpayer Advocate 2009 Annual Report to 

Congress, a research project was pursued, in part, to determine the feasibility of quantify-

ing the extent to which the addition of outreach or education magnifies the impact of 

correspondence audits.36  Several of the methods reviewed were determined to be suitable 

for investigating the effects of outreach and education, but it was determined they did not 

provide reliable quantitative estimates of those effects.  

Numerous steps have been taken to alleviate customer concerns with the reduction in face-

to-face events, including the following:  

■■ Create a focus group with representatives from national practitioner organizations to 

obtain input on the best mix of face-to-face and virtual interactions and events;

■■ Develop an efficient approval process that includes partners’ input to determine best 

outreach and education delivery options; 

■■ Collaborate with Return Preparer Office (RPO) to identify and reach unaffiliated 

practitioners to provide them with greater opportunities to satisfy their CE credit 

requirements;

■■ Work with our partners to market the benefits of receiving IRS information from their 

desks while reducing the expense and time involved in travelling to meetings;

■■ Continue to successfully leverage our industry and practitioner partners in all 50 

states;

■■ Continue the upward trend of events for limited English proficient (LEP) taxpayers;

■■ Continue our success with increasing the number of participants in SB/SE webinars; 

and

■■ Maintain our flexibility to redirect outreach activities as needs change.  

The National Taxpayer Advocate makes four preliminary recommendations regarding 

outreach and education activities.  The IRS is taking or has taken the following actions with 

respect to the recommendations:

36	 SB/SE Research, Seattle, SEA 0089, Campus Correspondence Audit Impacts (A Feasibility Study) (Nov.2011).
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The National Taxpayer Advocate recognizes that SPEC and Stakeholder Liaison employees 

work hard to carry out the missions of their organizations, and that the IRS must find ways 

to reach more taxpayers with fewer resources.  As the IRS notes, the National Taxpayer 

Advocate supports its expanded use of technology, and recognizes that many taxpayers may 

prefer to obtain information indirectly.  However, she has also made clear that she does not 

endorse a one-size-fits-all approach to outreach and education, or strategies that serve the 

needs of the majority of taxpayers only.  

The IRS’s reach is nationwide, but the nation is comprised of innumerable communities of 

interest.  A local presence allows the IRS to convey information and instruction with local 

nuance.  It allows for two-way communication with taxpayers.  Local employees are better 

positioned to inform national experts of educational needs, which in turn leads to better 

crafted, responsive outreach and education.  The original policy of actively encouraging 

Revenue Officers, Revenue Agents, managers, and executives to conduct outreach was de-

signed with this in mind — to hear local concerns, address them locally, and elevate them 

when guidance was needed.  The shift to centralized, “leveraged” environments, unaccom-

panied by a local presence, may be suitable for “plain vanilla” topics and generalized advice, 

but is not sufficiently responsive to local concerns.  There are ways to use technology well 

and ways to use it poorly, and the IRS is designing an outreach and education system that 

does not address the true diversity of our population, or, more importantly, create a two-

way information exchange.  

Moreover, a local IRS presence serves related purposes.  For example, as described in 

Volume 2, TAS’s survey of  sole proprietors (i.e., those filing Form 1040, U.S. Individual 

Income Tax Return, Schedule C) shows that noncompliance among sole proprietors is highly 

correlated with attitudes of local peer groups toward government, the IRS, and taxes.37  

Compliance is retail.  The lack of a local IRS presence is a foregone opportunity to help 

shape local attitudes.  

The National Taxpayer Advocate supports IRS initiatives that address the reduction in 

face-to-face events, particularly for practitioners that are unaffiliated with large profes-

sional organizations, and LEP taxpayers.  However, she remains concerned about the effect 

of these reductions on the many individuals, small business taxpayers, and practitioners 

that continue to prefer face-to-face interaction with the IRS in their local communities.38  

Moreover, she is disappointed that W&I has refused to cease its “outreach for hire” ap-

proach — it will continue to only do education on a few issues, and if another part of the 

37	 See Factors Influencing Voluntary Compliance by Small Businesses: Preliminary Survey Results, infra.
38	 The IRS notes in its response that we reported only on SPEC’s EITC outreach events.  At the same time, the IRS admits that it cannot produce data 

about other outreach events for 2011 because it did not track them (or, evidently, concern itself with whether they were effective).
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agency requests SPEC to do outreach on other issues, that function will have to pay for it.  

This approach is simply an abdication of its responsibilities to taxpayers.  

The National Taxpayer Advocate is disheartened to learn the IRS no longer believes deci-

sions about to how to communicate and interact with taxpayers should be, or even can be, 

driven by data about the effectiveness of the various methods of delivering services.  While 

the IRS once embraced the need for data, it now appears to have simply given up.  The IRS 

points to the results of a 2009 study that explored the feasibility of quantifying the extent 

to which the addition of outreach or education magnifies the impact of correspondence 

audits.  The report did not address the feasibility of measuring the effect of outreach and 

education on taxpayer compliance generally.39  Nevertheless, the IRS appears to view the 

cited study as confirmation that it need not pose to itself the problem of measuring the 

effectiveness of its activities in terms of taxpayer behavior.  

Rather than attempting to overcome potential obstacles identified in the report, such 

as differences between test and control groups (a form of bias), the IRS concludes that 

measuring the effectiveness of its activities is simply “impossible,” “because so many other 

factors influence behavior.”  We disagree.  As the IRS acknowledges, bias can be minimized 

by establishing comparable test and control groups.  TAS has worked with the IRS to ac-

complish this in an ongoing project with W&I and SB/SE in which a representative sample 

was randomly selected from a population of taxpayers whose returns had already been 

selected for correspondence audits.  Taxpayers in this treatment group received additional 

education, while other taxpayers under audit did not.  The tax behavior of taxpayers in each 

group can be studied in later periods.  

That the IRS lacks information about the effectiveness of its outreach and education has 

not prevented it from curtailing some types of activities, a decision that has clearly bur-

dened some taxpayers and made it more difficult for them to comply with the law.  The 

National Taxpayer Advocate acknowledges the difficulty of identifying a causal relationship 

between outreach and education to taxpayers on one hand and taxpayer behavior on the 

other.  However, she believes it is incumbent upon the IRS, when determining how best to 

allocate scarce resources, to continue to look for ways to measure the effectiveness of its 

efforts, and she urges the IRS to reconsider its position on the need for data. 

39	 Moreover, the report noted that the potential for improving taxpayer compliance through outreach and education has already been established by other 
research.  According to the report, “SB/SE Research has had mixed results with field experiments related to outreach to taxpayers.  For the 2006 IRS 
Research Conference, Adelsheim and Zanetti presented research on mass media outreach to industries in targeted geographic areas.  All but two of the 
experiments supported a positive effect of this outreach to the taxpayers.  The Denver SB/SE Research group experimented with self‑correcting letters 
to individuals flagged by the Automated Under-Reporter (AUR) matching program.  One third of the letters resulted in the taxpayer contacting the IRS 
for additional information and 9% resulted in amended returns; less than 0.5% of the taxpayers in the control group filed amended returns.”  (fn. refs. 
omitted.)  SB/SE Research, Seattle, SEA 0089, Campus Correspondence Audit Impacts (A Feasibility Study) (Nov. 2011) at 13.
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Recommendations

The National Taxpayer Advocate recommends that the IRS, to more effectively carry out its 

outreach and education responsibilities:

1.	 Collaborate with TAS and Compliance employees (e.g., Revenue Officers and 

Revenue Agents) to design research initiatives to measure  the effect of education 

and outreach methods on specific taxpayer populations or with respect to specific 

issues.

2.	 Suspend current plans to reduce in-person outreach and education to practitioners 

pending the outcome of such research.

3.	 Adjust the distribution of outreach and education staff over geographic areas in light 

of research findings about taxpayer characteristics in those areas.

4.	 Suspend the current policy of not offering outreach and education, beyond the nar-

row list of topics the IRS identifies, unless other government agencies or organiza-

tions agree to pay the cost.
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	� A Proactive Approach to Developing a Government-Issued Debit 

Card to Receive Tax Refunds Will Benefit Unbanked Taxpayers 

RESPONSIBLE OFFICIALS

Beth Tucker, Deputy Commissioner for Operations Support

Jodi Patterson, Director, Return Integrity and Correspondence Services

Peggy Bogadi, Commissioner, Wage and Investment Division

DEFINITION OF PROBLEM 

At least 17 million U.S. adults are unbanked, lacking any type of bank account, while 51 

million others are underbanked.1  Unbanked taxpayers have no free option to electronically 

receive their tax refunds — i.e., returns of their tax overpayments or other congressionally-

authorized benefit transfers.  For example, nearly 56 percent of the unbanked population 

and 18 percent of the underbanked population (amounting to over 19 million individual 

taxpayers) have a household income of less than $15,000, and receive an average refund of 

almost $1,250.2  

The Treasury Department attempted to address this problem in the 2011 filing season 

when it launched a debit card pilot program to issue refunds via prepaid cards to more 

than 800,000 unbanked or underbanked taxpayers.3  After analyzing the preliminary results 

of the pilot, Treasury decided to end the program due to low participation rates.4  Yet, the 

design of the pilot may have caused the low participation.  By evaluating the methodology 

of the pilot, with particular focus on the findings and conclusions of the Urban Institute, 

the IRS could develop a more effective strategy for a future debit card program.5  

The National Taxpayer Advocate believes it is in the best interest of taxpayers and tax ad-

ministration to make a government-sponsored tax refund debit card available nationwide.  

Treasury already uses the Direct Express Debit MasterCard to distribute federal benefits 

such as Social Security payments.  In fact, more than 90 government-funded benefit pro-

grams already use some form of prepaid card.6  

1	 Federal Deposit Insurance Corporation (FDIC), 2011 FDIC National Survey of Unbanked and Underbanked Households, Executive Summary 4 (Sept. 
2012).

2	 FDIC, 2011 FDIC National Survey of Unbanked and Underbanked Households 23 (Sept. 2012)(Actual numbers were 55.8 percent of unbanked and 17.5 
percent of underbanked).  Refunds for all taxpayers with $15,000 or less total positive income averaged $1,247, with a median refund of $539.  IRS 
Compliance Data Warehouse, Tax Year 2010, Individual Returns Transaction File.

3	 “Unbanked” taxpayers have no checking or savings accounts.  “Underbanked” taxpayers have a checking or savings account but rely on alternative financial 
services, such as commercial check cashing services, refund anticipation loans, pawnshops, and money orders.  Caroline Ratcliffe, Signe-Mary McKernan, 
Urban Institute, Tax Time Account Direct Mail Pilot Evaluation ES-1 (Sept. 2012).

4	 Eric Kroh, Treasury Won’t Renew Debit Card Refund Program in 2012, Spokesman Confirms, Tax Notes Today (Nov. 1, 2011).
5	 Caroline Ratcliffe, Signe-Mary McKernan, Urban Institute, Tax Time Account Direct Mail Pilot Evaluation (Sept. 2012).
6	 See http://www.fms.treas.gov/directexpresscard/index.html (last visited Sept. 9, 2012); Caroline Ratcliffe, Signe-Mary McKernan, Urban Institute, Tax Time 

Account Direct Mail Pilot Evaluation 3 (Sept. 2012). 

http://www.fms.treas.gov/directexpresscard/index.html


http://cchsfs-taxwise.custhelp.com/app/answers/detail/a_id/382/~/western-union-moneywise-prepaid-mastercard-overview
http://cchsfs-taxwise.custhelp.com/app/answers/detail/a_id/382/~/western-union-moneywise-prepaid-mastercard-overview
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The National Taxpayer Advocate, the Federal Government, and the Urban Institute 
Have Recognized the Benefits of a Debit Card Program.

The National Taxpayer Advocate and Treasury agree that a debit card program would 

benefit both unbanked taxpayers and tax administration.  In the 2008 and 2011 Annual 

Reports to Congress, the National Taxpayer Advocate recommended that Treasury enable 

unbanked taxpayers to receive refunds on stored value cards (SVCs) or debit cards.12 

The federal government already directly participates in the debit card market outside the 

tax system, as more than 90 government-funded programs use some form of prepaid card 

to deliver benefits.  In 2008, Treasury launched the Direct Express Debit MasterCard, used 

by over 2.5 million individuals to receive federal benefits (such as Social Security pay-

ments), pay bills, make purchases, and access cash.13  In addition, almost all VITA and TCE 

sites offer at least one commercial debit card product.  

Citing the benefits of debit cards for both the government and taxpayers, Treasury began 

pilot-testing a tax refund debit card program in the 2011 filing season.  The Tax Time 

Account Direct Mail Pilot offered refunds on debit cards to more than 800,000 low income 

taxpayers, who had less than $35,000 per year in household income and were believed to 

have lived in unbanked or underbanked households.14  Taxpayers received a reloadable 

Visa-branded debit card called MyAccountCard from a bank selected by Treasury, and were 

randomly assigned one of eight offers to test how they would respond to different offers.15  

The pilot was not designed to measure overall take-up but to test the effects of different 

aspects of the card offers on take-up.  Therefore, the recipients were divided into eight 

treatment groups based on the type of offer they received.  The offers varied in the follow-

ing ways:  

■■ Monthly fee (either no fee or $4.95);

■■ Whether the card had access to a savings account:

■■ The promotion message (either convenience or safety); and 

■■ The timing of the mailing (late January or mid-February).16 

12	 National Taxpayer Advocate 2008 Annual Report to Congress 423-26 (Legislative Recommendation: Refund Delivery Options); National Taxpayer Advocate 
2011 Annual Report to Congress 404-19 (Most Serious Problem: After Refund Anticipation Loans: Taxpayers Require Improved Education About Refund 
Delivery Options and the Availability of a Government-Sponsored Debit Card).

13	 See http://www.fms.treas.gov/directexpresscard/index.html (last visited Sept. 9, 2012); Caroline Ratcliffe, Signe-Mary McKernan, Urban Institute, Tax Time 
Account Direct Mail Pilot Evaluation 3 (Sept. 2012). 

14	 The pilot sent offers to 808,099 taxpayers believed to be unbanked or underbanked.  The household likelihood of being unbanked or underbanked was 
a variable constructed by Experian Marketing Solutions Inc. using commercially available data and was based on a statistical model that produced an 
underbanked score.  Id. at ES-2, 3.

15	 Treasury selected Bonneville Bank for the pilot and Bonneville selected Green Dot to provide card-processing services for the debit card that could be used 
at any point-of-sale terminal that accepts VISA cards worldwide.  Caroline Ratcliffe, Signe-Mary McKernan, Urban Institute, Tax Time Account Direct Mail 
Pilot Evaluation ES-1 (Sept. 2012). 

16	 Id. 

http://www.fms.treas.gov/directexpresscard/index.html
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Treasury expected a low take-up rate, as with most direct mailing campaigns, and con-

tracted with the Urban Institute to evaluate the program.17  Fewer than 2,000 of the over 

800,000 people who were offered the cards applied for them, a take-up rate of approximate-

ly 0.3 percent.18  As a result, Treasury ended the pilot after the 2011 filing season, citing low 

participation.  

The Urban Institute released a report evaluating the MyAccountCard Tax Time pilot in 

September 2012.  Notably, the report provided “[i]n sum, the federal government’s creation 

of an option for tax filers to receive refunds directly onto a low-cost, account-linked card, as 

tested in this pilot, is a concept with promise.”19  It also offered the following findings:20

■■ The Urban Institute acknowledged the low take-up rate, but recognized that 0.3 percent 

was within the 0.3 percent to 0.8 percent range for credit card direct-mail take-up rates 

experienced in recent years.

■■ The take-up rate was significantly higher for individuals who were most likely to live 

in unbanked households.  This group had a 0.8 percent take-up rate, nearly three times 

the rate for the full pilot population and at the upper end of the expected rate for direct 

mail card offers.

■■ Only 16 percent of all cardholders and 48 percent of those with active accounts actu-

ally used the card as originally intended and direct deposited their refunds into the 

card account.

■■ Charging a $4.95 monthly maintenance fee decreased card applications by 42 percent.  

In addition, the likelihood of using the card within six months of receiving it was 47 

percent lower for recipients of cards with the fee.

■■ Linking a savings account to the card had virtually no impact on take-up.  

■■ Product messaging (safety versus convenience) did not significantly influence behavior.  

■■ The timing of the card offer had a significant impact on the take-up rate.  People who 

were mailed the offer in mid-January were 85 percent more likely to apply than those 

who received it in early February.21

17	 GAO, GAO-11-481, 2011 Tax Filing: IRS Dealt with Challenges to Date but Needs Additional Authority to Verify Compliance 17, 39 (Mar. 31, 2011); Hearing 
on Financial Literacy: Empowering Americans to Make Informed Financial Decisions, Subcomm. on Oversight of Government Management, the Federal 
Workforce, and the District of Columbia, S. Comm. on Homeland Security and Governmental Affairs, 112th Cong. (Apr. 12, 2011) (testimony of Acting Di-
rector Joshua Wright, Office of Financial Education and Financial Access, U.S. Department of the Treasury); Caroline Ratcliffe, Signe-Mary McKernan, Urban 
Institute, Tax Time Account Direct Mail Pilot Evaluation ES-2 (Sept. 2012).

18	 Eric Kroh, Treasury Won’t Renew Debit Card Refund Program in 2012, Spokesman Confirms, Tax Notes Today (Nov. 1, 2011); Financial Management Service 
(FMS) Briefing to TAS by Phone (Sept. 5, 2012). Overall, 1,967 people (0.3 percent of the offer recipients) applied for the prepaid card, of which 1,933 
individuals (98.3 percent of applicants) were issued the card.  Caroline Ratcliffe, Signe-Mary McKernan, Urban Institute, Tax Time Account Direct Mail Pilot 
Evaluation ES-3 (Sept. 2012).

19	 Caroline Ratcliffe, Signe-Mary McKernan, Urban Institute, Tax Time Account Direct Mail Pilot Evaluation ES-5 (Sept. 2012).
20	 Id. at ES-3-4, 4, 7, 14, 15, 18, 19, 28.
21	 The two-tiered mailing was not originally planned but was conducted consistently across the eight treatment groups.  Caroline Ratcliffe, Signe-Mary McKer-

nan, Urban Institute, Tax Time Account Direct Mail Pilot Evaluation 7 (Sept. 2012).
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Based on the findings of the pilot study, the Urban Institute suggested the following steps 

to increase take-up rates in any future debit card program:22

■■ Offer an account with a monthly fee as low as possible, even at the expense of other 

card features such as savings account linkage.

■■ Distribute and make the cards available before the tax-filing season begins.

■■ Offer the card directly in the filing and refund process to reduce barriers to application.

■■ Remove the multi-step application and deposit process for simplicity.

■■ Enable taxpayers to use the card to pay tax preparation fees.

■■ Publicize the card broadly and before the tax season to increase familiarity with the 

product.  A comprehensive informational “surround sound” campaign would use 

earned and paid media and community partners to make the public aware of the card’s 

existence and the application process.  The 2011 pilot did not include a comprehensive 

marketing campaign because the administrators did not want to contaminate compari-

sons across the different categories of offer recipients.

■■ Accept individual taxpayer identification numbers (ITINs) to increase the take-up rate.  

The pilot only accepted applications with Social Security numbers.

Notwithstanding Termination of the 2011 Treasury Debit Card Pilot, a Nationwide 
Program Could Succeed With Improved Marketing and Distribution. 

We are disappointed that Treasury discontinued the debit card pilot after just one filing 

season.  We realize that participation was lower than expected, perhaps because direct mail-

ing did not work well with this population.  However, the IRS and Treasury may be able to 

reach more unbanked and underbanked taxpayers by evaluating the pilot and the Urban 

Institute report to develop a more successful distribution and marketing strategy.

The IRS’s response to the related Most Serious Problem in the National Taxpayer 

Advocate’s 2011 Annual Report to Congress merely stated:

Due to the low participation rate, Treasury made a decision to terminate the 2011 

Treasury-sponsored debit card pilot for tax refunds and will not offer the cards 

during the 2012 filing season.  If Treasury considers sponsoring a debit card for tax 

refunds in future tax years, the IRS would work with it to explore the feasibility 

and options.23

The National Taxpayer Advocate believes the IRS’s response displays remarkable pas-

sivity in the face of the need of unbanked and underbanked taxpayers.  The IRS should 

engage with Treasury and the Taxpayer Advocate Service to take a more proactive role in 

22	 Caroline Ratcliffe, Signe-Mary McKernan, Urban Institute, Tax Time Account Direct Mail Pilot Evaluation ES-3 to -5, 4, 5 (Sept. 2012).
23	 National Taxpayer Advocate 2011 Annual Report to Congress 416.
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developing a future project based on the experience and lessons learned from the 2011 

pilot, with particular focus on the findings and conclusions of the Urban Institute. 

As mentioned in the Urban Institute report, the distribution channels and application 

process used in the 2011 pilot proved problematic.  The direct-mail approach may not be 

particularly useful, especially given the transient nature of this population.  At the very 

least, potential users should be offered the cards well in advance of the filing season.  

To illustrate the high mobility of this population, the following chart sets forth the percent-

age of individuals with income who moved in 2011, by income category.  It illustrates that 

those at lower income levels generally have a higher degree of mobility than others with 

higher income.24

FIGURE 1.19.2, Individuals Who Moved by Income Category
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Further, as discussed in the Urban Institute report, taxpayers may be more willing to 

participate if the application process was streamlined and, ideally, incorporated into the tax 

filing process by including it on IRS forms.  

Another potential distribution channel would be to make the card application process avail-

able through the U.S. Post Office, similar to passport applications, or through banking insti-

tutions.25  For example, taxpayers could indicate on their returns that they would like their 

24	 U.S. Census Bureau, 2011 American Community Survey 1-Year Estimates, B07010: Geographical Mobility in the Past Year by Individual Income in the Past 
12 Months (In 2011) (the percentage numbers reflect the portion of the total population of individuals with income who moved, or who stayed in the same 
location, as the case may be).

25	 In Australia, individuals can obtain a Load&Go card at the post office.  This product is a reloadable Visa prepaid debit card.  For more information, see 
http://auspost.com.au/personal/what-is-loadandgo-card.html (last visited Sept. 8, 2012).  In the United Kingdom, taxpayers can receive the child benefit, 
tax credits, and Guardian’s Allowance on the Post Office card account, which is administered at local post offices.  HM Revenue & Customs, How Child 
Benefit, tax credits and Guardian Allowance are paid, http://www.hmrc.gov.uk/childbenefit/payments-entitlements/payments/how-paid.htm (Last visited 
Sept. 9, 2012). 

http://auspost.com.au/personal/what-is-loadandgo-card.html
http://www.hmrc.gov.uk/childbenefit/payments-entitlements/payments/how-paid.htm
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refunds delivered on the government debit card.  Once the IRS accepts and processes the 

taxpayer’s return, the taxpayer could go to any banking institution and receive the loaded 

debit card, upon proof of identity.  (This approach significantly addresses law enforcement 

concerns about identity theft.)  No matter which distribution channel the IRS chooses, the 

program must include a comprehensive public awareness campaign to spread the word to 

the target taxpayers and the preparers serving them.

In addition, our office discussed the 2011 pilot and the potential for a future debit card pro-

gram with officials of the Financial Management Service (FMS).  Based on these conversa-

tions, we have learned several interesting facts:26 

■■ The Direct Mailing List Used in the 2011 Pilot May Not Have Been Optimal.  When 

designing the project, the team planned to target unbanked and underbanked taxpay-

ers, and initially attempted to obtain a list of Earned Income Tax Credit (EITC) recipi-

ents as the target audience.  However, information-sharing issues prevented the IRS 

from providing this tax data.27  Therefore, the team obtained the necessary list from an 

outside party.  The quality of this list may not have been optimal for the project, which 

may explain why so few responded and so many mailings were returned as undeliv-

erable.28  Further, the third-party data could not distinguish between those with Social 

Security numbers, required for the pilot, and those without.29 

■■ Application During the Tax Filing Process.  As mentioned in the Urban Institute 

report, an effective application process and distribution channel for the debit cards 

are imperative.  To make the take-up rate high enough to make the project successful 

and financially viable, the IRS may need to give taxpayers a way to apply for the card 

during the tax filing process.  This would require changes to the Form 1040 series to 

allow taxpayers to opt in to the program and consent to share information with the 

financial institutions issuing the cards.  The government can either collaborate with 

one financial institution for simplicity or provide the taxpayer with a choice of several 

institutions with which the government has negotiated appropriate terms.  Certain 

financial institutions may have a larger presence in different geographic regions.  The 

IRS would need to work proactively with Treasury to determine the most administra-

tively feasible and effective approach.  

■■ Current Technology Cannot Deliver All Government Benefits Through One 
Government Card.  It is not possible with current technology to distribute federal 

payments such as Social Security Administration (SSA), Railroad Retirement (RR), and 

Veteran’s Affairs (VA) benefits on the same card as tax refunds.  Certain federal benefit 

payments are exempt from garnishment orders received and executed by financial 

26	 FMS briefing to TAS by phone (Sept. 5, 2012).
27	 IRC § 6103.
28	 The list was not optimal for several reasons, including: (1) The list could not exclude individuals without Social Security numbers, a requirement for pilot 

participation; (2) Whether an individual was unbanked or underbanked was predicted based on multiple variables from several sources.  Caroline Ratcliffe, 
Signe-Mary McKernan, Urban Institute, Tax Time Account Direct Mail Pilot Evaluation 5, 9 (Sept. 2012).

29	 The high rate of undeliverable mail may also be explained by the transient nature of the unbanked and underbanked population. 
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institutions.30  It is our understanding that debit cards are linked to one account with 

no ability to place the protected and unprotected funds in separate “buckets.”  If a fi-

nancial institution receives a garnishment order, it has no way to identify which funds 

in the debit card account are protected federal benefits once the funds are commingled 

with other unprotected funds, such as tax refunds.  Thus, it is currently impossible to 

consolidate all government-sponsored debit card programs into one.  However, future 

technology is expected to allow taxpayers to designate at the point of sale the “bucket” 

from which the funds should originate, which would isolate the funds derived from 

protected benefits from the unprotected funds.31  

■■ Source of Funds is Limited.  During the 2011 pilot, it became apparent that financial 

institutions resist allowing the cards to load payments other than government pay-

ments due to the risk of fraud.  Any additional risk to the bank increases the potential 

fees imposed on the cardholders.  For example, unbanked taxpayers would benefit 

from receiving tax refunds and payroll funds on a single card.  However, if a bad or sto-

len check is deposited into an account and the funds are made immediately available 

but the check does not subsequently clear, the bank loses the money.32  To compensate 

for this additional risk exposure, the bank may charge fees at a level unacceptably high 

for a government-sponsored card.  The government could attempt to alleviate this risk 

by accumulating a list of trusted partner payroll providers and large employers, but 

this approach would raise the issue of fairness if it appears the government is selecting 

certain employers over others.  This approval process may also be cost-prohibitive for 

the government. 

Many unbanked and underbanked taxpayers already own a debit card.  It is our under-

standing that the IRS cannot distinguish between a traditional bank account and an 

account linked to a debit card when it releases a refund.33  After analyzing any potential 

fraud or security risks, the IRS and Treasury can collaborate with private industry to 

inform taxpayers that they already have access to an electronic refund delivery option 

and can avoid incurring unnecessary fees to access the refund quickly.  This endeavor will 

require the participation of the private sector because not all cards will allow deposits from 

multiple sources and the account numbers on the faces of the cards are not the same as the 

numbers required for tax filing.  Taxpayers would need to check with their financial institu-

tions about the details specific to their own cards.34 

30	 31 C.F.R. § 212.6; Department of Treasury, FMS, Guidelines for Garnishment of Accounts Containing Federal Benefit Payments (March 2011).  In 2009, the 
National Taxpayer Advocate recommended that Congress amend IRC § 6402 to prohibit the Secretary from offsetting a taxpayer’s refund by more than 15 
percent of the portion attributable to the earned income tax credit (EITC).  National Taxpayer Advocate 2009 Annual Report to Congress 365-70.

31	 FMS briefing to TAS by phone (Sept. 5, 2012).
32	 The same issue arises with check-kiting schemes.  FMS briefing to TAS by phone (Sept. 5, 2012); FMS briefing to TAS (Sept. 27, 2012).
33	 FMS briefing to TAS by phone (Sept. 5, 2012); IRM 21.4.1.4.7 (July 12, 2012).
34	 FMS briefing to TAS by phone (Sept. 5, 2012).
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An Aggressive Response is Necessary to Address the Incorporation of a Western 
Union Product into TaxWise.

The IRS claims it does not endorse any particular debit card product.  However, the 

National Taxpayer Advocate believes the incorporation of Western Union’s MoneyWise 

prepaid card in the TaxWise software, which the IRS provides to VITA and TCE sites free 

of charge, creates an unfair advantage and an indirect endorsement by the IRS.  When the 

National Taxpayer Advocate raised this issue in the 2011 Annual Report, the IRS responded 

that the debit card feature was not part of the software when the IRS entered into the CCH 

contract.35  In return, we urged the IRS to eliminate all references to the commercial prod-

uct in TaxWise software and marketing materials.36  However, it is our understanding that 

the product is still incorporated into TaxWise.37  In fact, the IRS receives a monthly activity 

report from TaxWise including data on the number of cards issued.  As of September 1, 

2012, over 4,000 taxpayers using VITA services purchased the product.38

We believe the IRS is not acting aggressively enough to protect taxpayers in this in-

stance.39  If the product was added to the software without IRS approval, the IRS likely 

has the authority under the existing contract to demand that it be eliminated immediately.  

Conversely, if the product was added with IRS approval, it is an improper endorsement and 

gives an unfair edge to a relatively high-fee commercial option.  The IRS should review the 

terms of the contract to pursue the immediate elimination of all references by TaxWise to 

the debit card product in software packages and marketing materials distributed to volun-

teer sites.  Once the product is removed, it can be offered externally with other debit card 

products.  

Further, when the IRS renegotiates the contract with CCH for VITA/TCE electronic 

preparation and transmission of returns, we urge the IRS to address debit cards as well as 

other commercial refund products.  The IRS has the authority to review the terms of all 

commercial products offered through the software, and should require the vendor to seek 

IRS approval before marketing any such product on software for volunteer organizations.  

35	 IRS response to Most Serious Problem, National Taxpayer Advocate 2011 Annual Report to Congress 410, 415.
36	 National Taxpayer Advocate 2011 Annual Report to Congress 417.
37	 See Western Union MoneyWise Prepaid MasterCard Overview, http://cchsfs-taxwise.custhelp.com/app/answers/detail/a_id/382/~/western-union-

moneywise-prepaid-mastercard-overview (last visited Sept. 9, 2012); TaxWise Desktop, Applying for the MoneyWise Card in a Return, available at http://
tax-coalition.org/program-tools/financial-services/asset-building/asset-building-products/debit-cards/western-union-moneywise-card/taxwise-desktop-
moneywise (last visited Sept. 9, 2012); GAO, GAO-11-481, 2011 Tax Filing: IRS Dealt with Challenges to Date but Needs Additional Authority to Verify 
Compliance 38 (Mar. 2011).

38	 According to IRS monthly reports, 4,047 taxpayers purchased the product. IRS response to TAS information request (Oct. 4, 2012).
39	 For a list of the various fees charged by the debit cards offered at VITA/TCE sites during the 2011 filing season, see GAO, GAO-11-481, 2011 Tax Filing: IRS 

Dealt with Challenges to Date but Needs Additional Authority to Verify Compliance 38 (Mar. 2011).  For example, all of the programs had such favorable 
terms as free activation and monthly maintenance on all programs.  However, the Western Union program seemed to have the highest transactional fees, 
with $1.95 per ATM withdrawal fees, $4.95 cash reload fees, and no relationship building with any financial institution.

http://tax-coalition.org/program-tools/financial-services/asset-building/asset-building-products/debit-cards/western-union-moneywise-card/taxwise-desktop-moneywise
http://tax-coalition.org/program-tools/financial-services/asset-building/asset-building-products/debit-cards/western-union-moneywise-card/taxwise-desktop-moneywise
http://tax-coalition.org/program-tools/financial-services/asset-building/asset-building-products/debit-cards/western-union-moneywise-card/taxwise-desktop-moneywise
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Moreover, the IRS should make it clear to the VITA/TCE partners and their customers that 

it does not endorse any commercial refund products.40

CONCLUSION

The IRS and Treasury need to take a more proactive approach to providing a free electronic 

refund delivery option to unbanked and underbanked taxpayers.  Treasury took an impor-

tant first step when it conducted the 2011 debit card pilot.  While Treasury unfortunately 

terminated the pilot after only one filing season, the pilot findings and the evaluation by 

the Urban Institute provide valuable information for designing a nationwide program. 

In addition, we remain concerned that TaxWise, the tax preparation software provided free 

of charge by the IRS to VITA and TCE organizations, continues to incorporate the Western 

Union MoneyWise prepaid card into program.  The IRS has no control over the terms 

associated with this product, yet appears to endorse the product by allowing the software to 

offer it. 

IRS COMMENTS

The IRS provides several options to taxpayers for receiving their federal income tax re-

funds.  The IRS delivers extensive communications and outreach during each filing season 

on the refund delivery options and encourages taxpayers to consider electronic options 

such as direct deposit into their checking or savings account since it gives them access to 

their refund faster than a paper check.  It also avoids the possibility that a check could be 

lost or stolen or returned to IRS as undeliverable.  Taxpayers may also split their refunds 

with direct deposits into two or three of their accounts and consider receiving their refund 

electronically on a commercially-provided debit card.  

In this report, the National Taxpayer Advocate suggests that the IRS make a government-

sponsored tax refund debit card available nationwide.  In 2011, Treasury launched this 

option through a pilot program called MyAccountCard (MAC) offering a selected group 

of low- to mid-income taxpayers the opportunity to receive their refunds in the form of a 

prepaid debit card.  Only taxpayers who received a letter from Treasury were eligible to ap-

ply for the program.  Treasury offered variations of MAC through three different financial 

institutions to evaluate which product features, fee structures, and marketing messages 

generated the greatest positive taxpayer response.  Treasury made a decision to terminate 

the debit card pilot for refunds and did not offer it for the 2012 filing season.  The IRS will 

work with the Treasury Department if it decides to explore a similar option in the future.  

40	 In a 2011, the IRS Wage & Investment Research organization conducted eight focus groups in four geographically dispersed cities to obtain taxpayers’ input 
on their experiences with VITA.  The report noted a “[g]eneral disinterest in investing in savings bonds and receiving pre-paid debit cards.”  This finding is 
worthy of further investigation.  W&I Research & Analysis, 2011 Taxpayer Experience Focus Groups, Project Briefing for Stakeholder Partnerships, Education 
& Communication (SPEC), Slide 12, Project # 4-10-01-S-058 (July 2011).
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VITA/TCE partners can select a software program that may offer a commercial debit card, 

as long as that software meets the IRS guidelines for tax preparation and return submis-

sion.  These sites are not required to report the offering of debit cards, and the IRS does 

not generally track debit card offerings.  However, the IRS does have information on debit 

cards offered last year through the software contract with CCH TaxWise, a commercial-

off-the-shelf tax preparation and transmission product.  As of September 1, 2012, eight 

percent of VITA/TCE sites (1,076/13,143 sites) offered Western Union debit cards in lieu of 

paper checks.  These sites issued a total of 4,047 debit cards, which represents over one-

tenth of one percent (.12 percent) of all returns prepared through the VITA/TCE program 

(4,047/3,267,997).  

In December 2009, the IRS awarded a new software contract to CCH for the purchase of 

TaxWise software.  The debit card feature was incorporated into this software subsequent 

to the award of the contract.  The National Taxpayer Advocate has requested that the IRS 

immediately require the CCH to remove all references to the Western Union debit card 

product from the standard TaxWise software the IRS provides to VITA/TCE sites.  In 

response to concerns raised by the National Taxpayer Advocate, the IRS has requested that 

CCH block access to the debit card feature in the software in the TY 2012 filing season.  As 

noted in our response to the MSP on Return Filing Options, the new 2014 contract will also 

include a prohibition on offering a debit card product in software purchased by the IRS.

The National Taxpayer Advocate recommends that the IRS undertake an aggressive public 

awareness campaign to educate taxpayers about the reduced return processing time as well 

as its impact on refund turnaround times for government-sponsored refund options.  While 

the IRS can predict a general refund delivery timeframe, it cannot predict which taxpay-

ers will fall outside that timeframe or why.  We have found it most helpful for taxpayers 

to communicate realistic refund delivery times.  Analysis of call center traffic, focus group 

results, feedback from the tax preparer and tax software industries, combined with IRS 

experience, support the conclusion that taxpayers will count on the best case scenario for 

refund issuance if IRS sets expectations for consumers using a range (ten to 21 days, for 

example).  Despite caveats and cautious language, taxpayers who want their refunds faster 

consistently count on the nearest date and call in frustration when their expectations are 

not met.  Not only is this not in the taxpayer’s best interest, but it also puts unnecessary 

pressure on the IRS and tax industry customer service operations, diverting services from 

other taxpayer needs. 

In 2013, we will implement consumer messaging, setting a general expectation for refunds 

in less than 21 days, and directing taxpayers to the Where’s My Refund tool where they 

will see information about their own personal refund instead of a generic, estimated date.  

This year, taxpayers will be able to start checking on the status of their return within 24 

hours (instead of 72) after the IRS has received an e-filed return.  Also in 2013, Where’s My 

Refund will include a tracker that displays progress through the following three stages: (1) 

Return Received, (2) Refund Approved and (3) Refund Sent. 
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The IRS has considered stakeholder feedback and is committed to working together with 

stakeholders to set expectations for refund communications and implement suggested 

changes to Where’s My Refund.  The IRS expects that each of those initiatives will improve 

the taxpayer’s ability to understand their refund status.  The IRS will also continue to 

deliver messaging during filing season that the fastest way to get a tax refund is to use free 

file or e-file to ensure an accurate tax return in addition to promoting the direct deposit 

option.  While the IRS works hard to issue refunds as quickly as possible, some tax returns 

take longer to process than others for many reasons, including when a return has errors, 

is incomplete or needs further review.  We will ensure that taxpayers are informed as to 

realistic expectations. 

Taxpayer Advocate Service Comments

The IRS’s response regarding the development of a government-sponsored debit card 

continues to display remarkable passivity in the face of the need of unbanked and under-

banked taxpayers to receive their refunds electronically free of charge.  The IRS offered a 

similar response to the related Most Serious Problem in the National Taxpayer Advocate’s 

2011 Annual Report to Congress.41  The National Taxpayer Advocate strongly believes it is 

in the best interest of taxpayers and tax administration to make a government-sponsored 

tax refund debit card available nationwide.  Accordingly, the IRS should engage with 

Treasury and the Taxpayer Advocate Service to proactively develop a future project, based 

on the experience and lessons learned from the 2011 pilot, with particular focus on the 

findings and conclusions of the Urban Institute. 

The National Taxpayer Advocate commends the IRS for taking a firm stance against the in-

corporation of the Western Union debit card in TaxWise software for VITA and TCE sites.  

By requesting that CCH block access to this feature during the coming filing season, the 

IRS has sent a strong message that it will not tolerate the inclusion of commercial refund 

products in software provided to volunteers without prior IRS approval.  In addition, the 

planned prohibition on such products in the 2014 contract with CCH will resolve the issue 

in the future. 

Finally, we continue to believe that taxpayers can make more informed decisions about 

whether to buy commercial refund delivery products if an aggressive IRS public awareness 

campaign provides information on refund turnaround times for various delivery methods 

in the previous filing season.  We understand that the IRS has competing concerns in this 

area because any deviation from the times provided in such communications will drive 

taxpayers to call the IRS and drain already scarce resources.  However, carefully drafted 

messages could set forth the expected range for the current year as well as actual times 

41	 See National Taxpayer Advocate 2011 Annual Report to Congress 414-16.
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experienced in the past.  If they know the actual average times from the last filing season, 

taxpayers can form realistic expectations and have the information they need to determine 

before they file their return which refund delivery method is best for them.  Once they have 

filed, taxpayers can use the enhanced “Where’s My Refund” application to keep informed 

about the status of their refunds and receive more detailed information regarding the 

estimated delivery date.  The new, more tailored features of “Where’s My Refund” should 

help to manage taxpayers’ expectations about refund delivery, and we commend the IRS for 

these refinements.

Recommendations

The National Taxpayer Advocate recommends that the IRS take the following actions to 

better serve unbanked and underbanked taxpayers:

1.	 In collaboration with the Department of Treasury and the Office of the Taxpayer 

Advocate, establish a task force to evaluate the results of the Treasury debit card 

pilot, with a particular focus on the Urban Institute report, to design a more effective 

future nationwide program.  The team should review the feasibility of incorporating 

the application process into the tax-filing process as well as distribution of the cards 

through the post office and financial institutions, and should confer with the private 

and nonprofit sectors about security and consumer protection issues.

2.	 Provide the National Taxpayer Advocate with a complete copy of the agreement with 

CCH concerning the TaxWise product used in the VITA program, and any forthcom-

ing Requests for Proposals pertaining to VITA software procurement, prior to public 

announcement.

3.	 If the IRS wants the software it provides to VITA/TCE sites to include a debit card 

product, explicitly state that requirement in its Request for Proposal and separately 

negotiate terms for debit card services. 

4.	 Undertake an aggressive public awareness campaign to educate taxpayers about the 

reduced return processing time, as well as its impact on refund turnaround times, 

for government-sponsored refund options.  This campaign should inform taxpayers 

about actual turnaround times during the previous filing season and advise taxpay-

ers to ask certain questions about card features before purchasing a commercial 

refund product, such as a debit card.  
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Introduction to Collection Issues: The IRS “Fresh Start” Initiative Has Produced 
Significant Improvements in Some Collection Policies; However, 
Significantly More Emphasis on Service Delivery Is Necessary to 
Realize the Full Benefits of These Important Changes

OVERVIEW

In fiscal years (FY) 2011 and 2012, the IRS implemented a series of significant operational 

policy changes collectively known as the “Fresh Start” initiative.  Primarily focused on 

collection policies and procedures, the “Fresh Start” initiative has produced some of the 

most significant changes to the IRS Collection program in well over a decade, particularly 

in the areas of flexible payment options, lien-filing practices, and flexibility in issuing lien 

withdrawals.

In FY 2011, the IRS modified the criteria used in filing Notices of Federal Tax Lien (NFTL), 

issued expanded guidance enabling more taxpayers to request and obtain lien withdrawals, 

expanded the criteria under which small businesses may pay past due taxes in installments, 

and formalized the “streamlined” offer in compromise (OIC) procedures used by the IRS’s 

centralized OIC operation.1 

In FY 2012, the IRS announced expanded criteria for individual taxpayers to qualify for 

“streamlined” installment agreements (IAs), and provided an opportunity for a six-month 

grace period on failure-to-pay penalties for certain wage earners and self-employed tax-

payers.2  In May 2012, the IRS expanded its “Fresh Start” initiative further by offering 

more flexible terms to the OIC program in an effort to allow some of the most financially 

distressed taxpayers to clear up their tax problems.3  New procedures issued concurrently 

provided more flexibility to collectors in conducting financial analysis to determine the 

payment options available to delinquent taxpayers.  In October 2012, the IRS formal-

ized this guidance in a published revision of the Financial Analysis Handbook (Internal 

Revenue Manual (IRM) 5.15.1).

With the focus on liens and collection payment options, the National Taxpayer Advocate 

acknowledges the efforts of the IRS to address collection issues that are highly significant 

to taxpayers struggling to resolve delinquent tax debts. Past Annual Reports to Congress 

have addressed these issues, and significant portions of the “Fresh Start” initiative reflect 

recommendations by the National Taxpayer Advocate.4  As a result, TAS has worked exten-

1	 IRS, IR-2011-20, IRS Announces New Effort to Help Struggling Taxpayers Get a Fresh Start; Major Changes Made to Lien Process (Feb. 24, 2011). 
2	 IRS, IR-2012-31, IRS Offers New Penalty Relief and Expanded Installment Agreements to Taxpayers under Expanded Fresh Start Initiative (Mar. 7, 2012). 
3	 IRS, IR-2012-53, IRS Announces More Flexible Offer-in-Compromise Terms to Help a Greater Number of Struggling Taxpayers Make a Fresh Start (May 21, 

2012).
4	 National Taxpayer Advocate 2010 Annual Report to Congress vol. 2, 39-70 (Research Study: An Analysis of the IRS Collection Strategy: Suggestions to 

Increase Revenue, Improve Taxpayer Service, and Further the IRS Mission); National Taxpayer Advocate 2010 Annual Report to Congress 302-310 (Status 
Update: The IRS Has Been Slow to Address the Adverse Impact of its Lien Filing Policies on Taxpayers and Future Tax Compliance); National Taxpayer Advo-
cate 2009 Annual Report to Congress 17-40 (Most Serious Problem: One-Size-Fits All Lien Filing Policies Circumvent the Spirit of the Law, Fail to Promote 
Future Tax Compliance, and Unnecessarily Harm Taxpayers).
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sively with the IRS on the development of the “Fresh Start” implementation guidance, and 

has monitored the impact of the initiative in several key areas.

The IRS has filed fewer liens, but the lack of sound judgment in lien-filing decisions 
remains a problem. 

In FY 2012, the IRS filed 32 percent fewer NFTLs than in FY 2011, including a correspond-

ing 48 percent reduction in liens filed by the Automated Collection System (ACS).5  

FIGURE 1.1, Lien Filings FY 2007–2012
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Also in FY 2012, thousands of financially struggling taxpayers have successfully obtained 

lien withdrawals to help regain their financial viability.6  The number of withdrawals 

issued by the IRS in FY 2012 increased 157 percent over FY 2010.7  These results indicate 

that components of the “Fresh Start” initiative have produced significant changes in IRS 

practices involving Notices of Federal Tax Lien (NFTL), which in turn have had positive, 

meaningful results for many taxpayers. 

5	 IRS, Collection Activity Report, NO-5000-25, Liens Report (Oct. 2012).
6	 Id.  Through September 2012, the IRS issued 12,004 lien withdrawals.
7	 IRS response to TAS information request (Aug. 14, 2012).  In FY 2010, the IRS issued 4,677 lien withdrawals.
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FIGURE 1.2, Lien Withdrawals FY 2007-2012
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While the overall reduction in lien filings is a positive change for many taxpayers, the 

National Taxpayer Advocate continues to urge the IRS to base lien-filing decisions on a 

thorough analysis of the facts and circumstances of each case, and not simply rely on an 

arbitrary dollar figure representing unpaid liabilities.  Only in this manner can the IRS 

properly balance the government’s interests in protecting revenue with the taxpayer’s inter-

est in maintaining financial viability and future compliance.  

In the 2011 Annual Report to Congress, TAS shared with the IRS the results of a TAS 

research study that shows how indiscriminate lien filings may actually have a negative 

influence on revenue collection and future filing compliance, in addition to creating 

lasting harm to a taxpayer’s financial viability.8  In this year’s report, TAS presents new 

information that further questions the utility of the NFTL as a collection tool.  In our 2012 

research study on liens, TAS compares the payment and compliance behavior of a sample 

of cases representing taxpayers that were the subject of IRS liens against a control sample 

of similarly delinquent taxpayers without liens.  The analysis reveals that over a nine-year 

period (calendar years 2002-2010), the group of taxpayers without liens paid more on the 

liabilities, and owed less delinquent taxes overall at the conclusion of the study period than 

the taxpayers with liens.9 

Additionally, the study reveals that the taxpayers who had entered into installment agree-

ments during the study period paid significantly more, and owed substantially less delin-

quent revenue at the conclusion of calendar year 2010 than the taxpayers who had not 

received an agreement.  Further, taxpayers with OICs accepted during the study period 

owed substantially less at the end of 2010 than those taxpayers with liens.

8	 National Taxpayer Advocate 2011 Annual Report to Congress vol. 2, 91-112 (Research Study: Estimating the Impact of Liens on Taxpayer Compliance 
Behavior and Income).

9	 See TAS Research Study: Investigating the Impact of Liens on Taxpayer Liabilities and Payment Behavior, vol. 2, infra.
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FIGURE 1.3, Comparing Long-Term Compliance (Liens v. Payment Alternatives)
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The findings in this report indicate that flexible payment options are not only more 

effective than liens in assisting the IRS to collect delinquent revenue, but also appear to 

be significantly more beneficial in breaking the cycle of noncompliance with delinquent 

taxpayers than is evident in the IRS’s lien-filing practices.10  These studies support the 

National Taxpayer Advocate’s assertion that there is a continued need for the IRS to refine 

the criteria its collectors use to justify filing NFTLs, and make meaningful adjustments to 

its lien-filing practices. 

Although the new procedures for lien withdrawals have been helpful and productive, TAS 

is still receiving reports that some IRS employees are not fully aware of the new policies, 

and tax professionals have found them hard to find on the IRS website.  The IRS has just 

recently updated the IRM material reflecting the new procedures.  We believe the IRS 

should be more proactive in its internal training and external outreach to communicate and 

support these important changes.  

In this report, the National Taxpayer Advocate addresses concerns with IRS lien-filing prac-

tices in the Most Serious Problem, Although the IRS “Fresh Start” Initiative Has Reduced the 

Number of Liens Filed, the IRS Has Failed to Determine if Its Lien-Filing Practices Are Clearly 

Supported by Either Increased Taxpayer Compliance or Revenue, and the TAS Research 

Study, Investigating the Impact of Liens on Taxpayer Liabilities and Payment Behavior in 

Volume 2.

Despite positive changes in IRS policies and procedures, the Offer in Compromise 
program remains an underutilized payment option for taxpayers who owe back 
taxes.

The “Fresh Start” initiative introduced into the OIC program a number of positive, reason-

able flexibilities that have been lacking for many years.  The National Taxpayer Advocate 

10	 See TAS Research Study: Investigating the Impact of Liens on Taxpayer Liabilities and Payment Behavior, vol. 2, infra.
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notes that the IRS has accepted 21 percent more offers in FY 2012 than in FY 2011, 

and that the actual number of accepted offers has increased by 122 percent compared to 
FY 2009.11  In FY 2012, the offer acceptance rate of 38 percent was the highest in many 

years.12  During FY 2012, the IRS accepted in compromise $195.7 million, a 27 percent 

increase over the prior year.13 

FIGURE 1.4, Offers In Compromise: Receipts & Accepted FY 2007-2012 
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The positive trends in the OIC program results indicate the “Fresh Start” procedural chang-

es are working as intended.  However, the number of taxpayers who have actually been 

able to benefit from these changes remains surprisingly low.  Despite the improving results, 

access to the OIC program appears to be limited, and consequently the program continues 

to be underutilized.  While OIC receipts have gone up, the nearly 64,000 offers received by 

the IRS in FY 2012 represents a very small percentage of the delinquent taxpayer popula-

tion.14  Although accepted OICs have increased by 122 percent since FY 2009, that increase 

in FY 2012 represents only approximately 13,000 additional taxpayers.15  

In March 2012, the Treasury Inspector General for Tax Administration (TIGTA) reported 

inadequate staffing and increased demand in the OIC program have created inventory 

11	 IRS, Collection Activity Report, NO-5000-108, Monthly Report of Offer in Compromise Activity (Oct. 2012).
12	 Id.
13	 Id.
14	 IRS, Collection Activity Report, NO-5000-108, Monthly Report of Offer in Compromise Activity (Oct. 2012); IRS, Collection Activity Report, NO-5000-2, 

Taxpayer Delinquent Account Report (Oct. 2012).
15	 IRS, Collection Activity Report, NO-5000-108, Monthly Report of Offer in Compromise Activity (FY 2009–2012).
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backlogs and processing delays that could affect a significant number of taxpayers.16  The 

National Taxpayer Advocate shares these concerns.  She has questioned the IRS about 

the very small number of Collection employees authorized to work OIC cases, especially 

in light of the high volumes of cases routinely assigned to the Collection Queue inven-

tory, and those systemically reported as uncollectible prior to any personal contact with 

the IRS.17  The OIC is an important Collection tool, and is especially effective in resolving 

difficult cases.  Yet very few Revenue Officers are empowered to recommend acceptance 

of a taxpayer’s offer to resolve outstanding tax debts, which would also provide a reason-

able path for the taxpayer to return to compliance.  Over the past two years, the IRS has 

made very significant improvements to the OIC program.  It would be unfortunate for tax 

administration if the benefits of these changes were under-realized due to internal limits on 

the Collection resources available to handle OIC applications.

In this report, the National Taxpayer Advocate discusses missed opportunities for the 

IRS to use the offer in compromise more effectively in the following Most Serious 

Problems: The Diminishing Role of the Revenue Officer Has Been Detrimental to the Overall 

Effectiveness of IRS Collection Operations, and Early Intervention, Offers in Compromise, 

and Proactive Outreach Can Help Victims of Failed Payroll Service Providers and Increase 

Employment Tax Compliance.  See also the TAS Research Study, Investigating the Impact of 

Liens on Taxpayer Liabilities and Payment Behavior in Volume 2.

The “Fresh Start” increased IRS flexibilities in granting installment agreements; 
yet, the IRS actually granted fewer of them in FY 2012.

Because the “Fresh Start” initiative introduced new and significantly expanded criteria for 

“streamlined” installment agreements (SLIAs), the National Taxpayer Advocate is concerned 

that installment agreements (IAs) approved by the IRS actually declined in FY 2012 — by 

two percent in total, with a corresponding reduction in “streamlined” agreements of four 

percent.18  The decline in approved agreements affected both individual and business 

taxpayers.19  Given the increased flexibilities built into the SLIA process by the “Fresh Start” 

initiative, the decrease in approved IAs is difficult to explain. 

Ironically, in FY 2012, the IRS collected approximately $10.7 billion through IAs – well in 

excess of what it collected through all other delinquent account treatments combined.20  At 

the heart of the “Fresh Start” initiative was the recognition that for most collection cases, a 

simple, well-articulated path to “getting to yes” on a payment solution increases collections 

16	 TIGTA, Ref. No. 2012-30-033, Increasing Requests for Offers in Compromise Have Created Inventory Backlogs and Delayed Responses to Taxpayers (Mar. 
30, 2012).

17	 IRS, Collection Activity Report, NO-5000-2, Taxpayer Delinquent Account Report (Oct. 2012).  
18	 IRS, Collection Activity Report, NO-5000-6, Installment Agreement Cumulative Report (Oct. 2011 and 2012).
19	 Id.
20	 IRS, Collection Activity Report, NO-5000-6, Installment Agreement Cumulative Report (Oct. 2012); IRS, Collection Activity Report, NO-5000-2, Taxpayer 

Delinquent Account Report (Oct. 2011 and 2012).  In FY 2012, the IRS collected approximately $7.7 billion on taxpayer delinquent accounts (TDAs), 
excluding IA payments. Note: refund offsets accounted for an additional $3.8 million in collected revenue.
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and reduces the stress of uncertainty for taxpayers. Particularly in the early stages of the 

process, i.e., collection notices and an automated system, a hardline approach to debt collec-

tion may be driving taxpayers away from working with the IRS to resolve their debts.

Nevertheless, in our work with the IRS, TAS has identified a number of procedural and 

cultural issues that may be serving as barriers to the IRS’s ability to use the “streamlined” 

IA tool in the manner intended.  The impact of these barriers is particularly evident in the 

ACS program results for FY 2012, as illustrated below in Figure 1.5. 

FIGURE 1.5, Streamlined Installment Agreements Issued by ACS FY 2009–2012
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In this report, the National Taxpayer Advocate addresses concerns with cultural and pro-

cess-related barriers that have negated service delivery in the IRS’s collection call centers 

in the Most Serious Problem, The Automated Collection System Must Emphasize Taxpayer 

Service Initiatives to More Effectively Resolve Collection Workload. 

Small business taxpayers have received little relief through the “Fresh Start” 
initiative.

The positive impact of the “Fresh Start” initiative on small business taxpayers has been 

negligible.  The expanded criteria for “express” IAs have not succeeded in providing more 

of these taxpayers with access to this very important payment option.  In fact, notwith-

standing today’s difficult economic climate, the numbers of business taxpayers receiving 

IAs and “express” streamlined agreements have actually declined during the past fiscal year 

by approximately six percent and seven percent, respectively.21  Installment agreements in-

volving business tax delinquencies continue to account for only a very small portion of IRS 

installment agreements — three percent of those issued in FY 2012.22  Further, in FY 2012 

21	 IRS, Collection Activity Report, NO-5000-6, Installment Agreement Cumulative Report (Oct. 2011 and 2012).
22	 Id.  The term “business tax delinquencies” refers to TDAs that reside on the IRS Business Master File (BMF).
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the IRS granted agreements to only approximately eight percent of the delinquent business 

taxpayers eligible to receive them.23 

The OIC based on effective tax administration (ETA) also continues to be an underutilized 

collection tool.  The ETA OIC provides the IRS with the means to accept from a taxpayer 

an amount less than the reasonable collection potential in situations where the facts 

indicate such a resolution would be fair and equitable.  Particularly during the current 

economic downturn, the ETA OIC allows the IRS to consider the circumstances that led to 

a delinquency and weigh the long-term benefits of allowing an otherwise viable business to 

survive, by paying less than the amount legally owed, against the government’s interest in 

quickly collecting as much as possible through liquidation of the business assets.  

Along with a troubled economy, in recent years the IRS has identified numerous situations 

involving fraudulent actions of third parties that resulted in substantial employment tax 

liabilities for otherwise compliant businesses.  These taxpayers believed the taxes had been 

paid in a timely manner, and actually did provide the funds to satisfy the tax obligations to 

the third parties.  Despite these conditions, over the past four years, the IRS has accepted 

an average of 27 ETA OICs per year that were not based on doubt as to collectibility.24  It 

is exceptionally unfortunate that a collection tool that could provide much-needed relief to 

deserving small business taxpayers has been virtually discarded during these very difficult 

times.  The IRS’s reluctance to the use the ETA OIC in appropriate situations has been 

counter-productive, and potentially harmful to the U.S. economy. 

In this report, the National Taxpayer Advocate expresses serious concerns that procedural 

and cultural barriers in the current IRS collecting process have minimized service deliv-

ery for small business taxpayers in these Most Serious Problems: The Diminishing Role 

of the Revenue Officer Has Been Detrimental to the Overall Effectiveness of IRS Collection 

Operations; Early Intervention, Offers in Compromise, and Proactive Outreach Can Help 

Victims of Failed Payroll Service Providers and Increase Employment Tax Compliance; and 

The Automated Collection System Must Emphasize Taxpayer Service Initiatives to More 

Effectively Resolve Collection Workload. 

The IRS needs to build a service-oriented Collection climate onto the foundation 
established by the “Fresh Start” initiative.  

Prudent use of IRS Collection resources will be a key factor in realizing the benefits of the 

“Fresh Start” changes. The National Taxpayer Advocate is concerned that the IRS is not us-

ing Collection resources in a manner that properly emphasizes personal, “one-stop” service, 

23	 IRS, Collection Activity Report, NO-5000-6, Installment Agreement Cumulative Report (Oct. 2012); IRS, Collection Activity Report, NO-5000-2, Taxpayer De-
linquent Account Report (Oct. 2011 and 2012).  As of Sept. 2011, the IRS Collection operation reported 694,036 BMF taxpayer cases in open inventory.  
During FY 2012, 517,415 BMF taxpayer cases were received.  The IRS issued 99,687 BMF IAs during FY 2012.

24	 IRS response to TAS information request (Oct. 23, 2012).  From FY 2009 through FY 2012, the IRS accepted 108 ETA OICs that were not based on 
economic hardship.  This includes individual as well as business delinquencies.  By law, business entities cannot be considered for economic hardship 
determinations.
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effective problem-solving techniques, and the long-term compliance of the affected taxpay-

ers. Collection cases involving complex issues, e.g., determining the viability of a small 

business struggling with employment tax debt, or accurately evaluating the reasonable 

collection potential of a self-employed taxpayer, can often benefit from the timely interven-

tion of a local Revenue Officer.  With a relatively simple telephone conversation, ACS can 

often effectively service collection cases involving wage-earners with small balances due.  

However, the IRS “one-size-fits-all” approach to applying collection resources and treat-

ments to most collection cases does not balance the service and compliance-related needs of 

many taxpayers with Collection’s priorities and objectives.

In this report, the National Taxpayer Advocate urges the IRS to reassess and adjust its 

deployment of collection resources to more effectively balance service delivery and long-

term compliance with current program objectives that emphasize case-processing efficien-

cies.  These concerns are addressed in the Most Serious Problems, The Diminishing Role 

of the Revenue Officer Has Been Detrimental to the Overall Effectiveness of IRS Collection 

Operations, and The Automated Collection System Must Emphasize Taxpayer Service 

Initiatives to More Effectively Resolve Collection Workload.  For an additional discussion 

regarding the National Taxpayer Advocate’s efforts to assess the comparative outcomes of 

IRS Collection case assignment practices, see Comparing the Impact of Revenue Officers and 

the Automated Collection System on Future Compliance: A Research Prospectus in Volume 2.

CONCLUSION

The “Fresh Start” initiative was a “good start”; however, much more emphasis on 
service delivery is needed to make the “fresh start” a reality for taxpayers.

The National Taxpayer Advocate acknowledges that parts of the “Fresh Start” initiative have 

delivered positive results for some taxpayers, and could provide relief and assistance to 

many more who are attempting to regain financial viability.  However, as illustrated below 

in Figure 1.6, relatively few taxpayers have yet to actually experience the benefits of the 

“Fresh Start” changes, particularly in regard to flexible payment options.
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FIGURE 1.6, Offers In Compromise and Installment Agreements Under “Fresh Start”
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IRS Fresh Start: Impact on Payment Alternatives

The IRS needs to expand the scope of the initiative, while removing procedural and 

cultural barriers that limit taxpayer access to these collection alternatives, in order to 

maximize the long-term benefits of these important policy changes.  In particular, the IRS 

needs to identify the barriers that deny small business taxpayers the opportunity to resolve 

tax problems through flexible, realistic payment options, such as installment agreements 

and offers in compromise.25  Further, the IRS needs to better promote the “Fresh Start” 

initiative in its internal Collection training and external communication strategies, as well 

as allocate adequate resources to its functions to ensure the benefits of the initiative are real 

and sustainable.

The IRS is on the cusp of a significant change in leadership, as Commissioner Doug 

Shulman has departed, and a new Commissioner will be appointed.  Historically, changes 

in IRS leadership have often resulted in the unforeseen consequence of pro-taxpayer devel-

opments, such as the “Fresh Start” initiative, losing focus and momentum.  Consequently, 

the cultural barriers within the Service — Collection, in particular — soon work to disman-

tle and reverse any positive changes that have not yet firmly taken root.  It is very impor-

tant to note that the “Fresh Start” initiative did not “fix” Collection.  Rather, it produced a 

number of meaningful policy changes that can serve as a foundation for further improve-

ments.  The National Taxpayer Advocate sincerely urges the IRS to build on this foundation 

by creating an environment that actually embraces service delivery as a critically important 

component of effective tax collection.  

25	 For more information on the potential long-term benefits of the IRS’s flexible payment options, see the TAS Research Study: Investigating the Impact of 
Liens on Taxpayer Liabilities and Payment Behavior, vol. 2, infra. 
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	� The Diminishing Role of the Revenue Officer Has Been Detrimental 

to the Overall Effectiveness of IRS Collection Operations

RESPONSIBLE OFFICIALS

Steven T. Miller, Deputy Commissioner, Services and Enforcement

Faris Fink, Commissioner, Small Business/Self-Employed Division

DEFINITION OF PROBLEM

An imbalanced focus within the IRS Collection operation on automation, centralization, 

and enforcement has undermined the service and compliance-oriented components of the 

field-based Revenue Officer job.  The IRS does little to identify segments of the taxpayer 

population that would benefit from timely, face-to-face contacts with skilled collectors, 

specifically trained to address their problems in a service-oriented manner.  Particularly 

with tax debts involving small business taxpayers, the Revenue Officer’s skill set should be 

recognized as critical to case resolutions that are in the best interests of the taxpayers and 

the United States.

In recent years, the IRS has reduced the role of field contacts in resolving most types of col-

lection cases, and adopted a model for Revenue Officers that emphasizes the use of highly 

technical enforcement actions in cases that are considered “complex.”  However, the IRS’s 

simple definition of “case complexity” ignores the characteristics and needs of different 

types of taxpayers.  Small businesses with tax problems represent a particular group of tax-

payers with similar needs, which are best met by a local IRS presence.  While the IRS does 

not consider most employment tax delinquencies as “complex,” the Automated Collection 

System (ACS) has not been successful in servicing this segment of the taxpayer population: 

■■ In fiscal year (FY) 2012, the ACS collected only 11.5 percent of the dollar value of the 

employment tax cases received.1  

■■ Of the employment tax cases routed through the automated system in FY 2012, 62 

percent left ACS as unresolved accounts.2 

■■ In FY 2012, the ACS transferred to the Collection Queue or the Collection Field opera-

tion approximately 7.3 times the number of delinquent employment tax dollars that it 

collected.3

Nevertheless, the IRS continues to migrate employment tax cases to ACS, even though this 

practice has never been supported by Collection results.

1	 IRS, Collection Activity Report, NO-5000-2, Taxpayer Delinquent Account Report (Oct. 2012).
2	 Id.  “Unresolved” accounts include those transferred to the Queue and Collection Field function (CFf), along with cases closed as “deferred” and systemi-

cally reported as uncollectible.      
3	 IRS, Collection Activity Report, NO-5000-2, Taxpayer Delinquent Account Report (Oct. 2012).
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Although the IRS emphasizes the use of “complex” collection tools in resolving “complex” 

field cases, most Revenue Officers are not authorized to use all the available tools.  Despite 

the impact of a troubled economy, the use of important collection tools, such as installment 

agreements, offers in compromise, and lien withdrawals to negotiate “win-win” resolutions 

in small business cases are conspicuously rare.  At the conclusion of FY 2012, 

■■ The IRS reported approximately 4.5 million taxpayer accounts, valued at approximate-

ly $139 billion, in either the Collection Queue or the “currently not collectible” (CNC) 

inventory.4  

■■ Only 3,001 offers in compromise (OICs) had been recommended for acceptance by 

Revenue Officers, which recovered only $68.3 million in delinquent revenue, or 0.05 

percent of the amount in the Collection Queue and CNC inventories.5

■■ Revenue Officers issued less than one non-streamlined installment agreement per month 

for cases reported by the IRS on the Business Master File (BMF), and approximately one 

BMF streamlined agreement per year.6

The IRS’s use of the Collection Queue masks the ineffectiveness of Collection’s inventory 

delivery system, and distorts the perceived delivery of taxpayer service in many Collection 

cases.  Further, the use of the Queue appears to have heavily contributed to the indifference 

of the IRS to the aging of collection accounts, and to the negative outcomes that the delays 

in case processing have for taxpayers and the IRS’s business results.  In addition, tradition-

al IRS measures are not adequate to assess the benefits of the Collection Field operation, 

particularly in the areas of revenue protection and compliance.  Prudent tax administration 

and debt collection require that the IRS consider issues beyond superficial case processing 

efficiencies.  Particularly in working with small business taxpayers, the IRS cannot achieve 

important objectives such as revenue protection and long-term compliance without the 

service-oriented “field presence” the IRS Revenue Officer can provide.  

ANALYSIS OF PROBLEM

With the increasing use of ACS to address the collection workload, the IRS has 
struggled to determine the best use of Revenue Officers.

Revenue Officers are the “most skilled and highly paid” debt collectors in the IRS Collection 

Field function (CFf).7  In theory, their assigned cases involve high-risk, complex accounts 

that require intervention by a Revenue Officer for proper resolution.  Accordingly, Revenue 

4	 IRS, Collection Activity Reports, NO-5000-2, Taxpayer Delinquent Account Report (Oct. 2012), NO-5000-149, Recap of Accounts Currently Not Collectible 
Report (Oct. 2012).

5	 IRS, Collection Activity Report, NO-5000-108, Report of Offer in Compromise Activity (Oct. 2012).
6	 Collection Activity Report, NO-5000-6, Installment Agreement Cumulative Report (Oct. 2012).  In FY 2012, the IRS CFf granted 38,517 installment agree-

ments on BMF accounts.  Of these, 3,806 were “streamlined” agreements.  Per an IRS response to a TAS information request (Sept. 13, 2012), the IRS had 
3,733 Revenue Officers working collection inventories as of September 2011.

7	 IRS, FFCD Project Team, Future Field Collection Design, Future State Design - Final Report 10 (June 6, 2006).
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Officers are empowered with a wide range of powerful collection tools, along with the abil-

ity to conduct personal field contacts with taxpayers at their homes or businesses. 

Since the implementation of ACS, however, the role and value of the Revenue Officer with-

in the overall collecting process have been studied, questioned, and debated.8  Particularly 

in recent years, budgetary concerns have led the IRS to attempt to improve efficiencies 

through increased use of automated enforcement tools generated by bulk-processing opera-

tions, e.g., ACS call sites.  Noting that CFf resources are the “most costly,” one key recom-

mendation in a recent, comprehensive study of the collecting process identified a need to 

“right-size” the Collection Field function.9 

A common theme in the IRS’s most recent effort to determine the proper role of the 

Revenue Officer centers around the concept that field-based Collection work should focus 

on “complex and higher value cases.”10  The IRS has noted that Revenue Officers play a 

special role as the “final stop” in the overall collecting process, and can constitute an “elite 

corps of collection professionals” with the skills and authority to resolve cases that can-

not be handled through notice and telephone contacts.11  Current IRS thinking holds that 

Revenue Officers should only work the “most critical, complex, technical cases,” with all 

other collection cases resolved earlier in the process through notices and taxpayer interac-

tions with ACS.12 

The IRS’s simple definition of “case complexity” ignores the characteristics and 
needs of different types of taxpayers.

While the concept of “case complexity” is prominent in virtually all discussions involving 

the proper use of Revenue Officers, the IRS’s current model for determining the complexity 

of collection cases is actually a throwback to the traditional IRS mindset, which bases the 

projected complexity of a case on the dollar value of the delinquent account.  

The CFf’s methods of delivering inventory are based in part on IRS studies which deter-

mined that cases taking relatively few direct hours for a Revenue Officer to resolve are not 

complex, i.e., “a relatively rapid closure suggests the Revenue Officer may not have used the 

time to apply advanced technical skills.”13  Further, delinquencies involving smaller balanc-

es due are generally not considered complex.14  This model contends that cases requiring 

Revenue Officer skills should routinely involve the use of technically complex enforcement 

actions, e.g., seizures, suit recommendations, nominee/alter ego liens, complex financial 

8	 The ACS, a group of automated telephone call centers, was implemented by the IRS in 1984 to modernize and centralize the collecting work needed for ac-
counts that are not resolved in the collection notice process.  Most Taxpayer Delinquent Accounts (TDAs) are assigned to ACS, at least initially, for resolution.

9	 IRS, Collection Process Study 163-66 (Sept. 30, 2010).
10	 Id. at 163 (Sept. 30, 2010).
11	 IRS, Future Field Collection Design, Current State Design 12, 34 (Nov. 10, 2005). 
12	 Id. at 5 (Nov. 10, 2005); IRS, Collection Process Study 163-66 (Sept. 30, 2010).
13	 IRS, FFCD Project Team, Future Field Collection Design, Future State Design - Final Report 12 (June 6, 2006).
14	 IRS, FFCD Project Team, Future Field Collection Design, Future State Design - Final Report 13 (June 6, 2006).
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analysis, and complex use of levies and liens.15  The IRS assumes that assigning Revenue 

Officers to handle relatively low-dollar delinquencies that are quickly collected with only a 

modest investment of time represents an inefficient and unproductive use of CFf resourc-

es.16  The future vision for the Revenue Officer involves complex investigations, complex 

financial analysis, and routine use of highly technical enforcement tools.17  

Most employment tax delinquencies are not considered “complex”; yet, ACS has 
not been successful in servicing this segment of the taxpayer population.

The majority of employment tax delinquencies originate as relatively small-dollar ac-

counts.18  At the end of FY 2012, approximately 79 percent of the taxpayer delinquent 

accounts (TDAs) involving employment taxes had balances due of less than $10,000, and 41 

percent of these balances were less than $2,000.19 Generally, the IRS does not consider these 

cases “complex,” and therefore initially assigns them to the automated system.20

FIGURE 1.20.1, Balances Due in Employment Tax Cases

$0-
$1,999 $9,999

 $10,000-
$24,999

$25,000-
$99,999

$100,000+$2,000
0

10

20

30

40

50

60

70

80

90

100

%
 O

F 
IN

VE
NT

OR
Y 

(S
EP

T. 
20

12
)

BALANCE DUE PER TAX PERIOD

38%

14%
6%

1%

41%

Most Employment Tax Cases Involve Small Balances Due 
(Sept. 2012)

15	 IRS, FFCD Project Team, Future Field Collection Design, Future State Design - Appendices 13 (May 26, 2006).
16	 Id. at 18 (May 26, 2006).  “Rather, as noted above, the IPT (Integrated Project Team) sought to select the type of cases that the ENTITY extract data review 

indicated might be prone to closure with relatively few direct hours applied by the RO.  The thought was such cases might not require the application of 
RO technical skills or field presence.  In addition, the team felt that these types of cases potentially could be cases more appropriately worked by another 
treatment stream.”

17	 IRS, FFCD Project Team, Future Field Collection Design, Future State Design - Final Report 29 (June 6, 2006). 
18	 In this report, the term “employment tax” is used for taxes reported on Form 941, Employer’s Quarterly Federal Tax Return, and Form 944, Employer’s An-

nual Federal Tax Return.
19	 IRS, Collection Activity Report, NO-5000-242, Type Assessment Cumulative Report (Oct. 2012).
20	 IRS response to TAS information request (Sept. 13, 2012).  See also IRM 5.1.20.2.3, Collection Inventory Management — Rules (May 27, 2008). 

-



Section One  —  Most Serious Problems362

The Diminishing Role of the Revenue Officer Has Been Detrimental to  
the Overall Effectiveness of IRS Collection Operations

Legislative 
Recommendations

Most Serious 
Problems

Most Litigated  
Issues

Case Advocacy Appendices

Looking at all cases reported on the IRS Business Master File (BMF), in FY 2012 the IRS 

routed delinquent BMF tax accounts valued at approximately $3.5 billion to ACS,21  but the 

system only collected about $394 million, or roughly 11 percent of the dollar value of the 

cases.22  Of the BMF tax cases that passed through the ACS system in FY 2012, 60 percent, 

or $2.1 billion in delinquent revenue, were transferred to the Queue.23   An additional 12 

percent of these cases, totaling approximately $426 million, were ultimately transferred to 

the CFf.24  Approximately six percent of these accounts, or $201 million, were systemically 

reported as uncollectible.25  In summary, of the BMF tax dollars routed through the ACS 

system in FY 2012, 78 percent left ACS as unresolved accounts.26  

In FY 2012, although the IRS routed 525,425 BMF taxpayer cases to ACS, the unit issued 

only 31,070 installment agreements on BMF accounts.27  ACS will not discuss an install-

ment agreement, or even obtain a Collection Information Statement, when contacted by a 

business taxpayer if the delinquency involves unfiled returns.28  In fact, ACS assistors are 

not trained to secure and analyze business-related financial statements, and are not autho-

rized to grant non-streamlined installment agreements on employment tax cases.29  Figure 

1.20.2 below illustrates the inefficiency of ACS in handling business tax delinquencies.

21	 IRS, Collection Activity Report, NO-5000-2, Taxpayer Delinquent Account Report (Oct. 2012).
22	 Id.
23	 Id.
24	 Id.
25	 Id.  In FY 2012, ACS reported $200,511,110 of BMF TDAs as currently not collectible with a closing code indicating the cases were “shelved” as low priority 

accounts that did not warrant the investment of Collection resources.
26	 Id.
27	 IRS, Collection Activity Reports, NO-5000-6, Installment Agreement Reports (Oct. 2012), NO-5000-2, Taxpayer Delinquent Account Report (Oct. 2012).  

The dollar value of the BMF accounts involving installment agreements issued by ACS in FY 2012 was approximately $205 million.   
28	 IRM 5.19.1, Balance Due (Nov. 3, 2010).
29	 IRS response to TAS information request (Sept. 13, 2012).
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FIGURE 1.20.2, ACS Business Collection Results for FY 2012
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These results indicate that although the IRS has determined the majority of employment 

tax cases are not complex enough to warrant immediate assignment to Revenue Officers, 

assigning these accounts to ACS is ineffective.  Overall in FY 2012, the IRS collected 

approximately $1.7 billion in delinquent employment taxes, but reported $5 billion as 

uncollectible — a net loss of $3.3 billion.30 Nevertheless, recent decisions to “right-size” the 

CFf will force approximately 80 percent of delinquent employment tax cases through ACS 

before considering them worthy of field assignment.31

“Time is Money”: IRS failure to timely address emerging employment tax problems 
leads to larger liabilities downstream. 

IRS focus group participants have indicated that the main reason small business taxpayers 

do not pay their payroll taxes is because “they do not see the immediate consequences of 

noncompliance.”32  When participants were asked how the IRS could help these taxpayers, 

the number one strategy they recommended was “the need for the IRS to react faster.”33  

Participants stated, “The main problem is that many taxpayers are buried too deep by the 

time the IRS gets involved.”34 

30	 IRS, Collection Activity Reports, NO-5000-2, Taxpayer Delinquent Account Report (Oct. 2012), NO-5000-149, Recap of Accounts Currently Not Collectible 
Report (Sept. 2012).

31	 IRS response to TAS information request (Sept. 13, 2012); IRS, Collection Activity Report, NO-5000-2, Taxpayer Delinquent Account Report (Oct. 2012).  
Based on open TDA inventory as of Sept. 2012, the change in case routing would result in the assignment of approximately 80 percent of all employment 
tax cases to ACS.

32	 IRS, SB/SE Research, Your Clients and the Economy – How Can the IRS Help, 4 (Jan. 2010).
33	 Id.
34	 Id.
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Unfortunately, “reacting faster” from the taxpayer’s perspective is not a key component of 

the IRS collection strategy, which places very little emphasis on pre-delinquency education 

and intervention.  The use of Federal Tax Deposit (FTD) Alerts and other field contacts on 

relatively small balance-due employment tax accounts is rare.35  In FY 2012, BMF taxpayer 

cases routed to the CFf had, on average, approximately seven tax delinquency accounts 

(TDAs) per taxpayer.36  Given that many of these taxpayers are accumulating additional tax 

debts, most of these cases are likely to include at least one additional quarterly employment 

tax liability that the IRS is trying to resolve by sending notices, along with unpaid FTDs in 

the current quarter.37  

Thus, it appears that the typical BMF case that the IRS believes warrants a field contact has 

already accumulated over two years of quarterly employment tax delinquencies before the 

IRS even attempts a face-to-face contact.  As the National Taxpayer Advocate noted in the 

2010 Annual Report to Congress, by this time, unfortunately, many of these small business 

taxpayers are already “buried too deep.”38  

The IRS’s “complexity” model has reversed case assignment practices implemented 
through earlier “Collection Reengineering” efforts.

A key component of the IRS Restructuring and Reform Act of 1998 was a realignment into 

units serving particular groups of taxpayers with similar needs.39  In June 2001, the IRS 

approved and implemented a number of recommendations designed to meet this service 

objective for small business taxpayers. 

The primary focus of the Collection Reengineering, Phase I recommendations was to make 

relatively fresh employment tax delinquencies the top priority for CFf case assignments.40  

The IRS determined that early intervention by Revenue Officers in these emerging cases 

would not only increase the dollars collected but also would minimize the substantial 

amount of revenue lost to delays built into the collecting process.  At the time, the 

Collection Reengineering team estimated that approximately $2.8 billion per year in oth-

erwise lost revenue could be “protected” through early intervention by Revenue Officers.41 

35	 IRM 5.7.1.1 (May 12, 2012). The FTD Alert process identifies, at an early stage (i.e., before the return is due), taxpayers who have fallen behind in their 
deposits.  FTD Alerts determine an employer’s compliance with employment tax deposit requirements for the quarter of Alert issuance, and for subsequent 
quarters until the taxpayer is brought into full compliance.

36	 IRS, Collection Activity Report, NO-5000-2, Taxpayer Delinquent Account Cumulative Report (Oct. 2012). 
37	 IRS, SB/SE Research, Evaluating the Effect of Time in Inventory on the Compliance of Employment Tax Cases 27 (Mar. 2010).  This study concluded, “Busi-

ness taxpayers with employment tax cases sitting in the Queue, where there is no collection activity, by and large do not appear to independently take steps 
to resolve their delinquent accounts.” 

38	 National Taxpayer Advocate 2010 Annual Report to Congress, vol. 2, 39-70 (An Analysis of the IRS Collection Strategy: Suggestions to Increase Revenue, 
Improve Taxpayer Service, and Further the IRS Mission).

39	 Pub L. No. 105-206, 112 Stat. 685 (1998).
40	 IRS, SB/SE Collections Quick Hits, Approach and Preliminary Findings 5 (Mar. 27, 2001).  This report stated, “We believe that dramatic collection improve-

ments can be achieved through modification of IDS priorities to emphasize BMF trust fund cases in the field.”
41	 Id. at I-8 (June 21, 2001). 
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if the summons is served upon a third party, any person entitled to notice may initiate a 

petition to quash the summons in an appropriate U.S. District Court, or intervene in any 

proceeding regarding the enforceability of the summons.11

A taxpayer or other person named in a third-party summons is generally entitled to 

notice,12 but there are exceptions.  For example, the IRS is not required to give notice if the 

summons is issued to aid in the collection of “an assessment made or judgment rendered 

against the person with respect to whose liability the summons is issued.”13  This exception 

reflects congressional recognition of a difference between a summons issued in an attempt 

to compute the taxpayer’s taxable income, and a summons issued after the IRS has made 

an assessment or obtained a judgment.  For example, notice would not be necessary where 

the IRS has made the assessment and is attempting to determine whether the taxpayer has 

an account in a certain bank with sufficient funds to pay the tax.  Giving taxpayers notice 

in such a situation would seriously impede the IRS’s ability to collect the tax.14  The courts 

have interpreted this “aid of collection” exception to apply only where the taxpayer owns 

a legally identifiable interest in the account or other property for which records are sum-

moned.15  Another situation where no notice is necessary is when an IRS criminal investi-

gator serves a summons, in connection with a criminal investigation, on any person who is 

not the third-party recordkeeper.16

Regardless of whether the taxpayer contests the summons in a motion to quash or a 

response to an IRS petition to enforce, the legal standard is the same.17  In United States v. 

Powell, the Supreme Court set forth four threshold requirements that must be satisfied to 

enforce an IRS summons:

■■ The investigation must be conducted for a legitimate purpose;

■■ The information sought must be relevant to that purpose;

■■ The IRS must not already possess the information; and 

■■ All required administrative steps must have been taken.18

11	 IRC § 7609(b).  The petition to quash must be filed not later than the 20th day after the date on which the notice was served.  IRC § 7609(b)(2)(A).
12	 IRC § 7609(a)(1); Jordan v. U.S., 108 A.F.T.R.2d (RIA) 6821 (S.D. Ohio 2011), adopted by 108 A.F.T.R.2d (RIA) 6824 (S.D. Ohio 2011).
13	 IRC § 7609(c)(2)(D)(i).  The exception also applies to the collection of a liability of “any transferee of any person referred to in clause (i).”  IRC § 7609(c)

(2)(D)(ii).
14	 H.R. Rep. No. 94-658 at 310, reprinted in 1976 U.S.C.C.A.N. at 3206.  See also S. Rep. No. 94-938, pt. 1, at 371-371, reprinted in 1976 U.S.C.C.A.N. at 

3800-01 (containing essentially the same language). 
15	 Ip v. U.S., 205 F.3d 1168, 1172-76 (9th Cir. 2000). 
16	 IRC § 7609(c)(2)(E).  A third-party record keeper is broadly defined and includes banks, consumer reporting agencies, persons extending credit by credit 

cards, brokers, attorneys, accountants, enrolled agents, and owners or developers of computer source code but only when the summons “seeks the produc-
tion of the source or the program or the data to which the source relates.”  IRC § 7603(b)(2). 

17	 Phillips v. IRS, 99 A.F.T.R.2d (RIA) 3487 (D. Ariz. 2007).
18	 U.S. v. Powell, 379 U.S. 48, 57-58 (1964).
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The IRS bears the initial burden of establishing that these requirements have been satis-

fied.19  However, this burden is minimal, as the government need only introduce a sworn 

affidavit of the agent who issued the summons declaring that each of the Powell require-

ments has been satisfied.20  The burden then shifts to the person contesting the summons 

to demonstrate that the IRS did not meet the requirements or that enforcement of the 

summons would be an abuse of process.21

A taxpayer may also allege that the information requested is protected by a statutory or 

common-law privilege, such as the

■■ Attorney-client privilege;22

■■ Tax practitioner privilege;23 or

■■ Work-product privilege.24 

However, these privileges are limited.  For example, they extend to “tax advice,” but not to 

tax return preparation materials.25  Another limitation is the “tax shelter” exception, which 

permits discovery of communications between a tax practitioner and client that promote 

participation in any tax shelter.26  Under the tax shelter exception, the tax practitioner 

privilege does not apply to any written communication between a federally authorized tax 

practitioner and “any person, any director, officer, employee, agent, or representative of the 

person, or any other person holding a capital or profits interest in the person” which is “in 

connection with the promotion of the direct or indirect participation of the person in any 

tax shelter.”27  A tax shelter is defined as “a partnership or any other entity, any investment 

plan or arrangement, or any other plan or arrangement, if a significant purpose of such 

partnership, entity, plan, or arrangement is the avoidance or evasion of Federal income 

tax.”28

19	 Fortney v. U.S., 59 F.3d 117, 119-20 (9th Cir. 1995). 
20	 U.S. v. Dynavac, Inc., 6 F.3d 1407, 1414 (9th Cir. 1993). 
21	 Id.
22	 The attorney-client privilege provides protection from discovery of information where:

(1) legal advice of any kind is sought, (2) from a professional legal advisor in his or her capacity as such, (3) the communication is related to this 
purpose, (4) made in confidence, (5) by the client, (6) and at the client’s insistence protected, (7) from disclosure by the client or the legal advisor, (8) 
except where the privilege is waived.  U.S. v. Evans, 113 F.3d 1457, 1461 (7th Cir. 1997) (citing John Henry Wigmore, Evidence in Trials at Common Law 
§ 2292 (John T. McNaughten rev. 1961)).

23	 IRC § 7525 extends the protection of the common law attorney-client privilege to federally authorized tax practitioners in federal tax matters.  Criminal 
tax matters and communications regarding tax shelters are exceptions to the privilege.  IRC § 7525(a)(2), (b).  The tax practitioner privilege is interpreted 
based on the common law rules of the attorney-client privilege.  U.S. v. BDO Seidman, LLP, 337 F.3d 802, 810-812 (7th Cir. 2003), cert. denied, Roes v. 
U.S., 540 U.S. 1178 (2004).

24	 The work-product privilege protects against the discovery of documents and other tangible materials prepared in anticipation of litigation.  Fed. R. Civ. P. 
26(b)(3); see also Hickman v. Taylor, 329 U.S. 495 (1947).

25	 U.S. v. Frederick, 182 F.3d 496, 500 (7th Cir. 1999), cert. denied, 528 U.S. 1154 (2000).
26	 IRC § 7525(b); Valero Energy Corp. v. U.S., 569 F.3d 626 (7th Cir. 2009). 
27	 IRC § 7525(b).
28	 IRC § 6662(d)(2)(C)(ii).
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ANALYSIS OF LITIGATED CASES	

Summons enforcement has appeared as a Most Litigated Issue in the National Taxpayer 

Advocate’s Annual Report to Congress every year since 2005.  At that time, we identified 

only 44 cases but predicted the number would rise as the IRS became more aggressive 

in its enforcement initiatives.  The volume of identified cases has risen from 101 dur-

ing the reporting period ending on May 31, 2006 to 153 during this year’s reporting 

period as shown in Figure 3.1.1 below.  A detailed list of these cases appears in Table 1 of 

Appendix III. 

FIGURE 3.1.1, Summons Enforcement Cases, 2005–2012 

* A reporting period is June 1–May 31 of each year.
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The IRS prevailed in full in 152 cases, and one resulted in a split decision.  Taxpayers did 

not prevail in full in any case.  Attorneys represented taxpayers in 29 cases, while taxpayers 

appeared pro se (i.e., without counsel) in 123 cases.29  One-hundred and fifteen cases 

involved individual taxpayers, while the remaining 38 involved business taxpayers, 

including sole proprietorships (16 of whom had representation).  The arguments the 

litigants raised against IRS summonses generally fell into the following categories:

Powell Requirements:  Taxpayers frequently argued that the IRS did not meet one or more 

of the Powell requirements, but such arguments met with little success.  This outcome is 

due in large part to the substantial burden placed upon the taxpayer to rebut the IRS’s 

prima facie30 showing that the summons should be enforced.  The United States Court of 

29	 In the remaining case, In re Does, 108 A.F.T.R.2d (RIA) 7499 (E.D. Cal. 2011), the United States commenced an ex parte proceeding seeking court ap-
proval of a “John Doe” summons.

30	 “Prima facie” means “at first sight, on first appearance but subject to further review or evidence.”  Black’s Law Dictionary (9th ed. 2009).
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Appeals for the Eighth Circuit has described the IRS’s burden here to be slight, and the 

taxpayer’s burden to be great.31  

Criminal Referral:  The IRS may issue summonses for the purpose of investigating a pos-

sible criminal offense, so long as the matter has not yet been referred to the DOJ.32  Many 

taxpayers argued that because the IRS issued the summons pursuant to a possible criminal 

investigation, it violated the IRC § 7602(d) restriction on issuing a summons after referring 

the matter to the DOJ.  However, the courts were careful to distinguish between a referral to 

the DOJ, which prevents the IRS from issuing a summons, and a criminal investigation by 

the IRS, which does not.33  

Constitutional Arguments:  Taxpayers asserted several constitutional arguments, with-

out success.  For example, courts have long stated that taxpayers cannot use the Fourth 

Amendment as a defense against a third-party summons.34  Although the courts also 

rejected blanket assertions of Fifth Amendment protection,35 taxpayers may have valid 

Fifth Amendment claims regarding specific documents or testimony.36  Even though a 

taxpayer may assert the claim on behalf of himself or herself, he or she may not assert it on 

behalf of a business entity.37  Courts have also rejected First Amendment arguments against 

summons enforcement.  In one case, the court rejected a taxpayer’s claim that his First 

Amendment rights were violated by IRS agents who were attempting to “deter or chill re-

spondent’s speaking out against harassing agent conduct.”38  Courts also rejected taxpayers’ 

arguments that summons enforcement violated their rights under federal privacy laws.39  

Some taxpayers argued, without success, that the summonses issued were unconstitution-

ally overbroad.40  

In limited circumstances, the IRS can issue a summons even if the name of the taxpayer 

under investigation is unknown,41 i.e., a “John  Doe” summons.42  In In re: Does,43 the court 

31	 U.S. v. Claes, 747 F.2d 491, 494 (8th Cir. 1984).
32	 See, e.g., Peterson v. U.S., 109 A.F.T.R.2d (RIA) 1099 (D. Neb. 2012).
33	 See, e.g., Gonzalez v. U.S., 108 A.F.T.R.2d (RIA) 6652 (N.D. Ill. 2011).
34	 Lewis v. U.S., 109 A.F.T.R.2d (RIA) 1756 (E.D. Cal. 2012) (citing Donaldson v. U.S., 400 U.S. 517, 522 (1971)).
35	 U.S. v. Sakai, 107 A.F.T.R.2d (RIA) 2757 (D. Haw. 2011), adopted by 107 A.F.T.R.2d (RIA) 2765 (D. Haw. 2011).
36	 U.S. v. Schleweis, 108 A.F.T.R.2d (RIA) 5297 (D. Colo. 2011), appeal docketed, No. 11-1329 (10th Cir. July 20, 2011).
37	 Id.
38	 Canatella v. U.S., 108 A.F.T.R.2d (RIA) 5256 (N.D. Cal. 2011), appeal docketed, No. 11-2175 (9th Cir. Aug. 5, 2011).
39	 See, e.g., Talbot v. U.S., 108 A.F.T.R.2d (RIA) 5309 (D. Ariz. 2011), appeal docketed, No. 11-17166 (9th Cir. Sept. 13, 2011); Jordan v. U.S., 108 A.F.T.R.2d 

(RIA) 6821 (S.D. Ohio 2011), adopted by 108 A.F.T.R.2d (RIA) 6824 (S.D. Ohio 2011).
40	 See, e.g., U.S. v. Lyons, 107 A.F.T.R.2d (RIA) 2733 (E.D. Tex. 2011), adopting 107 A.F.T.R.2d (RIA) 2732 (E.D. Tex. 2011); U.S. v. Lano Equip., Inc., 2012 

U.S. Dist. LEXIS 77900 (D. Minn. 2012), adopted by 2012 U.S. Dist. LEXIS 77392 (D. Minn. 2012).
41	 IRC § 7609(f).
42	 The court must approve a “John Doe” summons prior to issuance.  In order for the court to approve the summons, the United States commences an ex 

parte proceeding. The United States must establish during the proceeding that its investigation relates to an ascertainable class of persons; it has a rea-
sonable basis for the belief that these unknown taxpayers may have failed to comply with the tax laws; and it cannot obtain the information from another 
readily available source.  IRC § 7609(f).

43	 108 A.F.T.R.2d (RIA) 7499 (E.D. Cal. 2011).

https://advance.lexis.com/GoToContentView?requestid=47052c8e-ea9e-42fb-ae25-95919f03c5a9##
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granted the IRS’s revised ex parte petition to serve a “John Doe” summons on the California 

Board of Equalization, which it previously denied without prejudice.44  The IRS summons 

sought to identify, from California state records, a class of taxpayers who had made non-

spousal transfers of real property to related parties for little or no consideration.45  The 

court concluded that the IRS met all three elements of IRC § 7609(f) and held that the 

Tenth and  Eleventh Amendments to the Constitution did not prohibit the issuance of a 

“John Doe” summons on a state.46  The court reasoned that because the Tenth Amendment 

does not prevent a federal grand jury from subpoenaing a state, it cannot bar an IRS 

summons.  The court also concluded that the Eleventh Amendment only provides states 

sovereign immunity when the state is being sued by private individuals, not when the state 

is sued by the United States.47  

In Miccosukee Tribe of Indians of Florida v. United States, the taxpayer, the Miccosukee 

Tribe of Indians (the Tribe), argued that tribal sovereign immunity barred the United States 

from issuing summonses to financial institutions to obtain the Tribe’s financial records.48  

In that case, the IRS issued summonses to several financial institutions seeking the Tribe’s 

records to determine whether the Tribe had properly complied with its federal tax report-

ing and withholding obligations.  The Tribe argued that tribal sovereign immunity barred 

the United States from issuing the summonses.  The court rejected the claim, holding that 

tribal sovereign immunity does not bar suits by the United States and cannot be invoked to 

“prevent the federal government from exercising its superior sovereign power.”49  

Privilege:  Courts generally rejected claims of attorney-client privilege.  In Dougan v. 

United States,50 the court rejected the taxpayer’s argument that the attorney-client privilege 

protected his bank records from being summoned.  The taxpayer, a personal injury attor-

ney, argued that to examine his bank records would be tantamount to violating his clients’ 

confidences.51  The court concluded that the bank records did not constitute confidential 

communications between an attorney and his clients, and thus were not subject to the at-

torney-client privilege.52  In a few cases, taxpayers asserted blanket claims of attorney-client 

44	 See In re: Does, 107 A.F.T.R.2d (RIA) 2318 (E.D. Cal. 2011).  The earlier proceeding in this case was included in the case table in the National Taxpayer 
Advocate’s 2011 Annual Report to Congress at 701.    

45	 Most gifts above a certain value must be reported on a Form 709, United States Gift (and Generation-Skipping Transfer) Tax Return.  IRC § 6019.  Two legal 
commentators believe that this litigation reveals a major ongoing IRS compliance initiative in the area of unfiled gift tax returns.  See Scott D. Michel and 
Beth Shapiro Kaufman, Unreported Gifts of Real Property:  Time for a Voluntary Disclosure?, 132 Tax Notes 513 (2011).  

46	 In re: Does, 108 A.F.T.R.2d (RIA) 7499 (E.D. Cal. 2011).
47	 Id.
48	 108 A.F.T.R.2d (RIA) 5572 (S.D. Fla. 2011), appeal docketed, No. 11-14825 (11th Cir. Oct. 17, 2011), motion to stay pending appeal denied by 108 

A.F.T.R.2d (RIA) 7072 (S.D. Fla. 2011).
49	 108 A.F.T.R.2d (RIA) 5572 (S.D. Fla. 2011), (citing Fla. Paraplegic Assoc’n v. Miccosukee Tribe of Indians, 166 F.3d 1126, 1127 (11th Cir. 1999)), appeal 

docketed, No. 11-14825 (11th Cir. Oct. 17, 2011), motion to stay pending appeal denied by 108 A.F.T.R.2d (RIA) 7072 (S.D. Fla. 2011).
50	 108 A.F.T.R.2d (RIA) 5847 (E.D. Cal. 2011), adopted by 108 A.F.T.R.2d (RIA) 6663 (E.D. Cal. 2011).
51	 Id.
52	 Id.

http://www.lexis.com/research/buttonTFLink?_m=b3e56fbbe81aac255ec69881ff568840&_xfercite=%3ccite cc%3d%22USA%22%3e%3c%21%5bCDATA%5b108 A.F.T.R.2d %28RIA%29 5572%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=30&_butInline=1&_butinfo=%3ccite cc%3d%22USA%22%3e%3c%21%5bCDATA%5b166 F.3d 1126%2c 1127%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzB-zSkAb&_md5=ed83373f80408e6b78a06f6a66a39c2c
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privilege but failed to identify specific communications the privilege covered.53  The courts 

required the taxpayers to produce logs describing which documents they believed were 

protected.54

In addition to the attorney-client privilege, taxpayers may use the tax practitioner privilege 

under IRC § 7525 or the work-product privilege as defenses to summons enforcement.  The 

tax practitioner privilege exists to the extent the communication would be considered privi-

leged if it took place between a taxpayer and an attorney and its purpose was obtaining tax 

advice from a federally authorized tax practitioner.55  

In United States v. PricewaterhouseCoopers, LLP, the court considered the applicability of 

the tax practitioner privilege.56  In that case, a husband and wife had their returns pre-

pared by PricewaterhouseCoopers (PWC).  The IRS issued a summons to PWC seeking the 

documents used to prepare the returns.  Upon learning about the summons, the taxpayers 

retained an attorney, who wrote to PWC stating that the firm should not disclose the infor-

mation because it was privileged under IRC § 7525.  PWC sent the taxpayers copies of all 

documents in its possession and requested that they identify any privileged ones.  However, 

the taxpayers did not identify purportedly confidential documents, nor did they intervene 

or move to quash the summonses in the enforcement proceeding.  While PWC did not 

object to enforcement of the summonses based on privilege or otherwise, it requested the 

protection of a court order requiring production in light of the letter it had received from 

the taxpayers’ attorney.57  The court held that the taxpayers had waived any privilege by 

failing to intervene or file a move to quash in the proceeding.  The court noted further that 

even had the taxpayers properly asserted a privilege, it would not have been upheld in this 

case, as there was no indication that the documents contained “confidential tax advice or 

other communications.”58

Finally, in one case, a court rejected a taxpayer’s work-product objection to summons 

enforcement.  In United States v. Sakai,59 the court concluded that under a totality of the 

circumstances, the taxpayers’ amended returns were not prepared “because of” litigation, 

since the IRS had not yet begun its audit when they were prepared, and so the taxpayer’s 

accountant could not invoke the privilege to avoid testifying about the returns.

53	 U.S. v. Sakai, 107 A.F.T.R.2d (RIA) 2757 (D. Haw. 2011), adopted by 107 A.F.T.R.2d (RIA) 2765 (D. Haw. 2011); Amabile, U.S. v., 2011 U.S. Dist. LEXIS 
146350 (E.D. Pa. 2011).

54	 Id.
55	 IRC § 7525(a)(1). 
56	 2012 U.S. Dist. LEXIS 64517 (D. Minn. 2012), adopting 2012 U.S. Dist. LEXIS 63808 (D. Minn. 2012).
57	 Id.
58	 Id.
59	 107 A.F.T.R.2d (RIA) 2757 (D. Haw. 2011), adopted by 107 A.F.T.R.2d (RIA) 2765 (D. Haw. 2011).
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The IRS prevailed in all 39 of the cases involving motions to quash summonses, in part 

because the courts lacked jurisdiction to hear the cases.  The courts dismissed these cases 

for lack of jurisdiction for the following reasons:

Lack of Jurisdiction Due to Procedural Requirements: The United States is immune from 

suit unless Congress has expressly waived its sovereign immunity.60  Since a motion to 

quash service of an IRS summons is a suit against the United States, a court has jurisdic-

tion only when Congress has expressly waived sovereign immunity.61  When a taxpayer 

wishes to challenge an IRS summons issued to a third party, federal law sets forth the 

exclusive method by which a taxpayer may proceed.62  A taxpayer may initiate a proceeding 

in the U.S. District Court for the district in which the third party resides, no later than 20 

days from the date the notice of summons was given.63  Accordingly, courts have strictly 

construed IRC § 7609 when determining whether sovereign immunity has been waived.64  

For example, a court dismissed a pro se taxpayer’s motion to quash for lack of jurisdiction, 

because the taxpayer filed the motion 11 days after the 20-day limit had expired.65  Another 

court held that it lacked subject matter jurisdiction over a petition to quash a third-party tax 

summons, where the third parties neither resided nor were found within the jurisdiction of 

the District Court.66  

In Day v. United States,67 the government served summonses upon two banks to investigate 

a taxpayer who asserted that he was a bona fide resident of the United States Virgin Islands 

(USVI) and was not required to file a U.S. tax return.  The taxpayer moved to quash the 

summons, arguing that the IRS acted in bad faith, because it essentially eliminated the 

statute of limitations for USVI residents with gross income exceeding $75,000 for taxable 

years ending before December 31, 2006.68  The court rejected this argument and held that 

substantive challenges to the statutory period of limitation on assessments do not consti-

tute a defense to an IRS summons.69  

Lack of Jurisdiction Due to Notice Requirements: Courts denied several motions to quash 

because the parties contesting the summonses were not entitled to notice of the summons-

es due to one of the IRC § 7609(c) exceptions, and therefore lacked standing to contest their 

60	 U.S. v. Dalm, 494 U.S. 596, 608 (1990).
61	 Grant v. U.S., 2012 U.S. Dist. LEXIS 2972 (C.D. Cal. 2012).
62	 IRC § 7609(b)(2)(A).  See Lewis v. U.S., 109 A.F.T.R.2d (RIA) 1756 (E.D. Cal. 2012).
63	 IRC § 7609(b)(2)(A); Mayberry v. U.S., 108 A.F.T.R.2d (RIA) 5497 (E.D.N.C. 2011).
64	 Dunich-Kolb v. U.S., 108 A.F.T.R.2d (RIA) 5165 (D.N.J. 2011).
65	 Mayberry v. U.S., 108 A.F.T.R.2d (RIA) 5497 (E.D.N.C. 2011).
66	 Williams v. U.S., 453 Fed. Appx. 532 (5th Cir. 2011) (per curiam), aff’g 107 A.F.T.R.2d (RIA) 1453 (N.D. Tex. 2011).
67	 108 A.F.T.R.2d (RIA) 6266 (D. Colo. 2011).
68	 For a detailed discussion of the statutory period of limitations issue pertaining to USVI residents, see National Taxpayer Advocate 2009 Annual Report to 

Congress 391-399 (Legislative Recommendation: Provide a Fixed Statute of Limitations for U.S. Virgin Islands Taxpayers).  The taxpayer also cited the 2009 
Annual Report to Congress for the proposition that, in his opinion, the IRS had acted in bad faith. 

69	 108 A.F.T.R.2d (RIA) 6266 (D. Colo. 2011).  The court also concluded that its reasoning would not change even if the taxpayer were to challenge the statu-
tory period for assessment on constitutional grounds. 
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validity.70  In Viewtech, Inc. v. United States,71 the court concluded that neither an individual 

taxpayer, nor a corporation in which he had a sufficient interest, was entitled to notice, so 

neither had standing to quash the summons.  

CONCLUSION

The IRS may issue a summons to obtain information needed to determine whether a tax 

return is correct or if a return should have been filed, to ascertain a taxpayer’s tax liability, 

or to collect a liability.72  Accordingly, the IRS may request documents and testimony from 

taxpayers who have failed to provide that information voluntarily.  Taxpayers and third par-

ties rarely succeed in contesting IRS summonses due to the significant burden of proof and 

strict procedural requirements.  Thus, taxpayers seldom challenge summons enforcement 

at the appellate level.73  It appears that as the IRS employs a more aggressive enforcement 

policy, it will continue to rely heavily on the summons enforcement tool, and the courts 

will continue to see these cases.  

70	 IRC § 7609(c)(2)(D)(i); Viewtech, Inc. v. U.S., 653 F.3d 1102 (9th Cir. 2011), aff’g 104 A.F.T.R.2d (RIA) 7101 (S.D. Cal. 2009).
71	 Id.
72	 IRC § 7602(a).
73	 Appeals were docketed in only 13 of the 153 cases reviewed herein, and five have since been dismissed. 
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MLI 

#2
	 Accuracy-Related Penalty Under IRC §§ 6662(b)(1) and (2) 

SUMMARY

Internal Revenue Code (IRC) § § 6662(b)(1) and (2) authorize the IRS to impose a penalty if 

a taxpayer’s negligence or disregard of rules or regulations caused an underpayment of tax, 

or if an underpayment exceeded a computational threshold called a substantial under-

statement.  IRC § 6662(b) also authorizes the IRS to impose five other accuracy-related 

penalties.1  We did not analyze these other accuracy-related penalties because during our 

review period of June 1, 2011, through May 31, 2012, taxpayers litigated these penalties less 

frequently than the negligence and substantial understatement penalties. 

PRESENT LAW

The amount of an accuracy-related penalty equals 20 percent of the portion of the under-

payment attributable to the taxpayer’s negligence or disregard of rules or regulations or to 

a substantial understatement.2  The IRS may assess penalties under both IRC § 6662(b)(1) 

and IRC § 6662(b)(2), but the total penalty rate cannot exceed 20 percent (i.e., the penalties 

are not “stackable”).3  Generally, taxpayers are not subject to the accuracy-related penalty 

if they establish that they had reasonable cause for the underpayment and acted in good 

faith.4  In addition, a taxpayer will be subject to the negligence component of the penalty 

only on the portion of the underpayment attributable to negligence.  For example, if a 

taxpayer wrongly reports multiple items of income, some errors may be justifiable mistakes 

while others might be the result of negligence; the penalty applies only to the latter.

Negligence

The IRS may impose the IRC § 6662(b)(1) negligence penalty if it concludes that a tax-

payer’s negligence or disregard of the rules or regulations caused the underpayment.  

Negligence is defined as “any failure to make a reasonable attempt to comply with the 

provisions of this title, and the term ‘disregard’ includes any careless, reckless, or inten-

tional disregard.”5  Negligence includes a failure to keep adequate books and records or to 

1	 IRC § 6662(b)(3) authorizes a penalty for any substantial valuation misstatement for income taxes; IRC § 6662(b)(4) authorizes a penalty for any sub-
stantial overstatement of pension liabilities; IRC § 6662(b)(5) authorizes a penalty for any substantial valuation understatement of estate or gift taxes; IRC 
§ 6662(b)(6) authorizes a penalty when the IRS disallows the tax benefits claimed by the taxpayer when the transaction lacks economic substance; and 
IRC § 6662(b)(7) authorizes a penalty for any undisclosed foreign financial asset understatement.  Note, however, that there has been some significant 
litigation involving IRC § 6662(h) (the increased penalty in the case of a gross valuation misstatement). For additional discussion of that litigation, see 
Significant Cases, supra.

2	 IRC § 6662(b)(1) (negligence/disregard of rules or regulations) and IRC § 6662(b)(2) (substantial understatement).
3	 Treas. Reg. § 1.6662-2(c).  The penalty rises to 40 percent if any portion of the underpayment is due to a “gross valuation misstatement.”  See IRC § 

6662(h)(1).
4	 IRC § 6664(c)(1).
5	 IRC § 6662(c).
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substantiate items that gave rise to the underpayment.6  Strong indicators of negligence 

include instances where a taxpayer failed to report income on a tax return that a payor 

reported on an information return as defined in IRC § 6724(d)(1),7 or failed to make a 

reasonable attempt to ascertain the correctness of a deduction, credit, or exclusion.8  The 

IRS can also consider various other factors in determining whether the taxpayer’s actions 

were negligent.9

Substantial Understatement

Generally, an “understatement” is the difference between (1) the correct amount of tax and 

(2) the tax reported on the return, reduced by any rebate.10  Understatements are reduced 

by the portion attributable to (1) an item for which the taxpayer had substantial authority, 

or (2) any item for which the taxpayer, in the return or an attached statement, adequately 

disclosed the relevant facts affecting the item’s tax treatment and the taxpayer had a rea-

sonable basis for the tax treatment.11  For individuals, the understatement of tax is substan-

tial if it exceeds the greater of $5,000 or ten percent of the tax that must be shown on the 

return.12  For corporations (other than S corporations or personal holding companies), an 

understatement is substantial if it exceeds the lesser of ten percent of the tax required to be 

shown on the return (or, if greater, $10,000), or $10,000,000.13

For example, if the correct amount of tax is $10,000 and an individual taxpayer reported 

$6,000, the substantial understatement penalty under IRC § 6662(b)(2) would not apply 

because although the $4,000 shortfall is more than ten percent of the correct tax, it is less 

than the fixed $5,000 threshold.  Conversely, if the same individual reported a tax of $4,000, 

the substantial understatement penalty would apply because the $6,000 shortfall is more 

than $5,000, which is the greater of the two thresholds.

Reasonable Cause

The accuracy-related penalty does not apply to any portion of an underpayment where 

the taxpayer acted with reasonable cause and in good faith.14  A reasonable cause 

6	 Treas. Reg. § 1.6662-3(b)(1).
7	 IRC § 6724(d)(1) defines an information return by cross-referencing various other sections of the Code that define information returns (e.g.,  

IRC§ 6724(d)(1)(A)(ii) cross-references IRC § 6042(a)(1) for reporting of dividend payments).
8	 Treas. Reg. § 1.6662-3(b)(1)(i)-(ii).
9	 These factors include the taxpayer’s history of noncompliance; the taxpayer’s failure to maintain adequate books and records; actions taken by the 

taxpayer to ensure the tax was correct; and whether the taxpayer had an adequate explanation for underreported income.  Internal Revenue Manual (IRM) 
4.10.6.2.1 (May 14, 1999).

10	 IRC § 6662(d)(2)(A)(i)-(ii).
11	 IRC § 6662(d)(2)(B)(i)-(ii).  No reduction is permitted, however, for any item attributable to a tax shelter.  See IRC § 6662(d)(2)(C)(i).
12	 IRC § 6662(d)(1)(A)(i)-(ii).
13	 IRC § 6662(d)(1)(B)(i)-(ii).
14	 IRC § 6664(c)(1).
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determination takes into account all of the pertinent facts and circumstances.15  Generally, 

the most important factor is the extent of the taxpayer’s effort to determine the proper tax 

liability.16

Penalty Assessment and the Litigation Process

In general, the IRS proposes the accuracy-related penalty as part of its examination 

process17 and through its Automated Underreporter (AUR) computer system.18  Before a 

taxpayer receives a notice of deficiency, he or she has opportunities to engage the IRS on 

the merits of the penalty.19  Once the IRS concludes an accuracy-related penalty is war-

ranted, it must follow the same deficiency procedures it uses with other assessments (i.e., 

IRC §§ 6211-6213).20  Thus, the IRS must send a notice of deficiency with the proposed 

adjustments and inform the taxpayer that he or she has 90 days to petition the United 

States Tax Court to challenge the assessment.21  Alternatively, taxpayers may seek judicial 

review through refund litigation.22  Under certain circumstances, a taxpayer can request an 

administrative appeal of IRS collection procedures (and the underlying liability) through a 

Collection Due Process (CDP) hearing.23

15	 Treas. Reg. § 1.6664-4(b)(1).
16	 Id.
17	 IRM 4.10.6.2(1) (May 14, 1999) (“assessment of penalties should be considered throughout the audit”).  See also IRM 20.1.5.3(1)-(2) (Jan. 24, 2012).
18	 The AUR is an automated program that identifies discrepancies between the amounts that taxpayers reported on their returns and what payors reported via 

Form W-2, Form 1099, and other information returns.  See IRM 4.19.2 (July 31, 2012).  IRC § 6751(b)(1) provides the general rule that IRS employees 
must have written supervisory approval before assessing any penalty.  However, IRC § 6751(b)(2)(B) allows an exception for situations where the IRS 
can calculate a penalty automatically “through electronic means.”  The IRS interprets this exception as allowing it to use its AUR system to propose the 
substantial understatement and negligence components of the accuracy-related penalty without human review.  If a taxpayer responds to an AUR-proposed 
assessment, the IRS first involves its employees at that point to determine whether the penalty is appropriate.  If the taxpayer does not respond timely to 
the notice, the computers automatically convert the proposed penalty to an assessment.  See National Taxpayer Advocate 2007 Annual Report to Congress 
259 (“Although automation has allowed the IRS to more efficiently identify and determine when such underreporting occurs, the IRS’s over-reliance on 
automated systems rather than personal contact has led to insufficient levels of customer service for taxpayers subject to AUR.  It has also resulted in audit 
reconsideration and tax abatement rates that are significantly higher than those of all other IRS examination programs.”).

19	 For example, when the IRS proposes to adjust a taxpayer’s liability, including additions to tax such as the accuracy-related penalty, it typically sends a 
notice (“30-day letter”) of proposed adjustments to the taxpayer.  A taxpayer has 30 days to contest the proposed adjustments to the IRS Office of Appeals, 
during which time he or she may raise issues related to the deficiency, including any reasonable cause defense to a proposed penalty.  If the issue is not 
resolved after the 30-day letter, the IRS sends a statutory notice of deficiency (“90-day letter”) to the taxpayer.  See IRS Pub. 5, Your Appeal Rights and 
How to Prepare a Protest If You Don’t Agree (Jan. 1999); IRS Pub. 3498, The Examination Process (Nov. 2004).

20	 IRC § 6665(a)(1).
21	 IRC § 6213(a).  A taxpayer has 150 days instead of 90 to petition the Tax Court if the notice of deficiency is addressed to the taxpayer outside the United 

States.
22	 Taxpayers may litigate an accuracy-related penalty by paying the tax liability (including the penalty) in full, filing a timely claim for refund, and then institut-

ing a refund suit in the appropriate United States District Court or the Court of Federal Claims.  28 U.S.C. § 1346(a)(1); IRC § 7422(a); Flora v. United 
States, 362 U.S. 145 (1960) (requiring full payment of tax liabilities as a prerequisite for jurisdiction over refund litigation).

23	 IRC §§ 6320 and 6330 provide for due process hearings in which a taxpayer may raise a variety of issues including the underlying liability, provided the 
taxpayer did not receive a statutory notice of deficiency or did not otherwise have an opportunity to dispute such liability.  IRC §§ 6320(c), 6330(c)(2).
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Burden of Proof

In court proceedings, the IRS bears the initial burden of production regarding the accuracy-

related penalty.24  The IRS must first present sufficient evidence to establish that the 

penalty is warranted.  The burden of proof then shifts to the taxpayer to establish any 

exception to the penalty, such as reasonable cause.25

ANALYSIS OF LITIGATED CASES

We identified 117 opinions issued between June 1, 2011 and May 31, 2012 where taxpay-

ers litigated the negligence/disregard of rules or regulations or substantial understatement 

components of the accuracy-related penalty.  The IRS prevailed in full in 77 cases (66 

percent), the taxpayers prevailed in full in 29 cases (25 percent), and 11 cases (nine percent) 

resulted in split decisions.  Table 2 in Appendix III provides a detailed list of these cases.

Taxpayers appeared pro se (without representation) in 53 of the 117 cases (45 percent) 

and convinced the court to dismiss or reduce the penalty in 14 (26 percent) of those cases.  

Represented taxpayers fared much better, achieving full or partial relief from the penalty in 

26 of their 64 cases (41 percent).

In some cases, the court found taxpayers liable for the accuracy-related penalty but failed 

to clarify whether it was for negligence under § 6662(b)(1), or a substantial understatement 

of tax under § 6662(b)(2), or both.26  Regardless of the subsection at issue, the analysis of 

reasonable cause is the same.  Therefore, we have combined our analyses of reasonable 

cause for the negligence and substantial understatement cases.

Reasonable Cause

Adequacy of Records and Substantiation of Deductions to Show Reasonable Cause 
and as Proof of Taxpayer’s Good Faith

Taxpayers are required to maintain records sufficient to establish the amount of gross 

income, deductions, and credits claimed on a return.27  Taxpayers were most successful in 

establishing a defense for an asserted underpayment when they produced adequate records 

or proved they made a reasonable attempt to comply with the requirements of the law.  For 

example, in Miller v. Commissioner,28 the taxpayers engaged in rental real estate activities 

and sought to deduct losses associated with those activities.  The IRS disallowed the losses, 

24	 IRC § 7491(c) provides that “the Secretary shall have the burden of production in any court proceeding with respect to the liability of any individual for any 
penalty, addition to tax, or additional amount imposed by this title.”

25	 IRC § 7491(a).  See also Tax Court Rule 142(a).
26	 See e.g., Crane v. Comm’r, T.C. Memo. 2011-256 (IRS assessed accuracy-related penalties against taxpayers for both § 6662(b)(1) understatement of tax 

and (b)(2) negligence, but the Tax Court ultimately held them liable for “the accuracy-related penalty under section 6662(a),” (without identifying which 
subsection applied); compare with Woodsum v. Comm’r, 136 T.C. 585, 590 (2011) (IRS assessed accuracy-related penalties under both § 6662(b)(1) 
and (b)(2); however, once the IRS established that the taxpayers had substantially understated their income under § 6662(b)(2), the court declined to 
consider the negligence claim).

27	 IRC § 6001; Treas. Reg. § 1.6001-1(a).
28	 T.C. Memo. 2011-219.
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Individual Taxpayers

Not one of the 19 decisions involving individual taxpayers (where the term “individual” 

excludes a sole proprietorship) was issued as a regular opinion of the Tax Court.28  Of the 

19 cases litigated by individual taxpayers, all but three appeared pro se.  One individual 

taxpayer received full relief, and five of the individual cases resulted in split decisions.  

The most prevalent issue was the substantiation of claimed trade or business expense 

deductions, which appeared in 13 cases.  For example, in Lyseng v. Commissioner,29 the 

Tax Court denied several deductions for lack of substantiation, including depreciation on 

a travel trailer, laundry services, vehicle permit costs, and towing expenses.  The taxpayer 

provided no evidence to substantiate the laundry, vehicle, and towing expenses, and 

therefore the court disallowed the deductions.  In regard to the depreciation deduction, 

the taxpayer provided no evidence substantiating the trailer’s cost basis  — no bill of sale, 

canceled check, or third-party corroborating testimony.  The Tax Court did find that the tax-

payer substantiated the deductions for unreimbursed automobile expenses and some union 

dues.  The taxpayer kept a mileage record with the dates of travel and provided credible 

testimony regarding the business purpose of each trip he took for his employer.  A pay stub 

from an employer, combined with credible taxpayer testimony, also convinced the court to 

partially allow some of the union dues.

Even when the individual taxpayer maintains records to substantiate a deduction, he or she 

still has to prove the expense is ordinary and necessary to a trade or business.  In Farias v. 

Commissioner,30 the taxpayer was a teacher who claimed deductions for unreimbursed em-

ployee expenses for the purchase of a specialty chair, an adjustable headrest, a pillow, and 

ice/heat pads.  The taxpayer claimed she purchased the items because she suffered a back 

injury when she moved her classroom.  The taxpayer also taught fitness classes and claimed 

deductions for fitness items, including clothing.  The Tax Court upheld the IRS’s denial of 

the deductions because the purchases were not ordinary and necessary to her teaching posi-

tion.  The Tax Court also disallowed the taxpayer’s deductions for fitness expenses because 

she failed to clearly describe the items purchased and to prove the clothing was ordinary 

and necessary in her trade or business.  The court further determined the clothing deduc-

tion was not allowable because the clothing was suitable for general use.

Another case involving an individual taxpayer required an analysis of whether typical liv-

ing and leisure activities could be viewed as “business” activities conducted in pursuit of a 

profit under IRC § 183(a).  The taxpayer in Faust v. Commissioner, a retired minister, created 

28	 Tax Court decisions fall into three categories: regular decisions, memorandum decisions, and small tax case (“S”) decisions.  The regular decisions of the 
Tax Court include cases which have some new or novel point of law, or in which there may not be general agreement, and therefore have the most legal sig-
nificance.  In contrast, memorandum decisions generally involve fact patterns within previously settled legal principles and therefore are not as significant.  
Finally, “S” case decisions (for disputes involving $50,000 or less) are not appealable and, thus, have no precedential value.  See IRC § 7463(b).  See also 
U.S. Tax Court Rules of Practice and Procedure, Rules 170-175.  All but seven of the cases involving individual taxpayers (excluding sole proprietorships) 
were “S” cases.

29	 T.C. Memo. 2011-226.
30	 T.C. Memo. 2011-248.
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an enterprise called “MacLeisure Creations,” which essentially encompassed all of his daily 

activities.31  He claimed income from the enterprise on his Forms 1040, for both 2005 

and 2006.  The taxpayer also took business deductions for those years for, among other 

expenses, books, comedy shows, boating equipment, washing machine repairs, utility and 

phone bills, and dinner outings with his spouse.  In upholding the IRS’s disallowance of 

the deductions, the court ultimately determined the enterprise was not conducted for profit 

under the nine factors of Treasury Regulation § 1.183-2(b).32  The Tax Court decided the 

activities were not for profit primarily because the taxpayer had never earned a profit,33 re-

lied on other income to subsidize his activities, showed no expertise, did not seek business 

advice, kept no separate bank accounts or books, and experienced much personal pleasure 

in pursuing the activities under the guise of his enterprise.  

Business Taxpayers

Ninety-six cases involved business taxpayers, who had similar success to individual taxpay-

ers in obtaining a favorable outcome.  Business and individual taxpayers received full or 

partial relief in about 31 percent of cases (30 of 96 and six of 19, respectively).  Business 

taxpayers were represented by counsel in 11 of the favorably decided cases.

As with individual taxpayers, substantiation of expenses was by far the most prevalent 

issue,34 and in some instances the court denied business taxpayers’ deductions for failure 

to substantiate.35  Courts were willing to uphold a taxpayer’s deductions when there was 

enough evidence for proper substantiation.36  Courts occasionally applied the Cohan rule 

where the taxpayer presented sufficient documentation to prove an expense was incurred, 

but had limited documentation of the precise amount.37

Another common difficulty was failure to prove that expenses were ordinary and neces-

sary to the taxpayer’s business.  In Fuhrman v. Commissioner, the taxpayer husband owned 

a trucking business consisting of five wholly-owned corporations and an LLC that owned 

30 trucks.38  The LLC leased its trucks solely to related businesses, but principally to one of 

the wholly-owned corporations.  The same wholly-owned corporation provided safety, sales 

31	 T.C. Memo. 2011-158.  
32	 See footnote 22, supra, for the nine factors.  The IRS allowed the taxpayer itemized deductions for expenses up to the amount of gross income reported 

from the activities under IRC § 183(b)(2), consisting of $235 for 2005 and $210 for 2006.  The court stated that this limitation was proper because the 
enterprise was not conducted for profit.  However, the court did not reach the issue of substantiation of expenses, or specify which activities generated the 
gross income.  T.C. Memo. 2011-158.

33	 MacLeisure Creations had large net losses for eight consecutive years.  T.C. Memo. 2011-158.
34	 Substantiation of expenses was at issue in 56 out of 97 cases (58 percent) involving business taxpayers. 
35	 See, e.g., Colvin v. Comm’r, T.C. Memo. 2012-26 (deductions denied for failure to substantiate when taxpayer records were destroyed by a flood and oral 

testimony was too general).
36	 Mali v. Comm’r, T.C. Memo. 2011-121 (deductions allowed for various substantiated graphic design production expenses, but others denied for failure to 

show business purpose of payments, failure to substantiate, or inability to prove that the amount of the deduction was not already allowed).
37	 West v. Comm’r, T.C. Memo. 2011-272 (deductions allowed under Cohan for taxpayer’s average bricklaying and farming expenses even though exact 

amounts unknown).
38	 T.C. Memo. 2011-236.
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management, and driver relations services to the LLC for the taxable years under review, 

and the latter deducted the costs of these expenses.  In upholding the IRS’s denial of the 

deductions, the Tax Court noted that the LLC had no employees or owners other than the 

taxpayer and had no customers other than the corporation and related entities.  The court 

also noted that the services the corporation provided to the LLC were the type of services 

that the former normally performed for itself and its customers.  The court concluded the 

taxpayer failed to show how the expenses were necessary for the LLC’s leasing activities, 

and also failed to show that the expenses were ordinary.

Another common question for business taxpayers was whether claimed deductions were at-

tributable to an active trade or business.  In Broz v. Commissioner,39 the taxpayer organized 

an S corporation (“First S Corporation”) to conduct a cellular phone business and decided 

to expand it into new license areas.  The taxpayer then formed another S corporation 

(“Lessee”) that would bid on Federal Communications Commission (FCC) licenses, transfer 

them to its newly-formed subsidiaries, lease them back, and then build and run new digital 

networks to use the licenses.  These subsidiaries (“Lessors”) were organized as single-

member LLC license-holding companies.  They claimed amortization deductions for the 

licenses under IRC § 197.  The Tax Court noted that the question of whether a cell phone 

business begins upon the grant of FCC licenses or when contracts for wireless service 

are sold was a question of first impression.  The court scrutinized each entity separately 

to determine whether it conducted an active trade or business, and ultimately denied the 

Lessors the deductions because neither the Lessors nor the Lessee were actively engaged in 

a trade or business.  The evidence indicated that the First S Corporation, not the Lessee, ran 

the on-air networks and used the licenses while assigning the income from such activities 

to the Lessee or Lessors.  The court reasoned that the mere transfer of the cellular licenses 

to the Lessors was not enough to establish an active trade or business under § 162, and the 

Lessors were thus not entitled to claim the amortization deductions under IRC § 197.

Courts often upheld the IRS’s determination that business expense deductions were not 

attributable to a “for profit” activity that constituted an actual trade or business under § 183.  

The taxpayer in Zenzen v. Commissioner began drag racing as a hobby in his spare time, 

but eventually bought his own transporter and cars, started a racing team with his children, 

and deducted various racing costs as business expenses on his Schedule C.40  The taxpayer 

did not create a business plan or keep dedicated ledgers or books for racing but did keep 

receipts and spent a significant amount of time on the activities.  The Tax Court referenced 

the nine factors of Treas. Reg. § 1.183-2(b) in its analysis, and concluded the drag racing was 

not “for profit.”  Among the dispositive factors were the facts that the taxpayer spent over 

54 times what he made racing, was well-off financially with a full-time job, had no good 

faith belief that he would make a profit, and gained a great deal of personal pleasure from 

running the team with his children. 

39	 137 T.C. 46 (2011), appeal docketed, No. 12-1403 (6th Cir. Apr. 6, 2012).
40	 T.C. Memo. 2011-167.
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Among the other business cases of interest is Lua v. Commissioner,41 where the taxpayer 

(a sole proprietor) proved that cash received by his satellite installers from end-consumers 

for “additional services” provided during an installation is deductible compensation even 

though the money never came directly to the taxpayer’s business.  F.W. Services, Inc. & 

Subsidiaries v. Commissioner involved deductions for amounts paid under insurance poli-

cies.42  The taxpayer, a temporary service agency, obtained two insurance policies from one 

company to cover worker’s compensation and employer liability.  Both policies contained 

a $500,000 loss reimbursement endorsement, so the taxpayer obtained a third policy with 

a second insurance company establishing a reserve fund to cover the potential reimburse-

ments.  The taxpayer deducted the amounts paid under the first insurer’s policies as well 

as those paid to the second insurer, including amounts remaining in the reserve fund, 

as insurance premiums.  The IRS denied the deduction for the amount remaining in the 

reserve fund, but the taxpayer argued that if the three contracts were viewed as one policy, 

that amount should be treated as an insurance premium.  The Fifth Circuit affirmed the 

Tax Court, concluding that the amount remaining in the reserve fund was not a premium 

under § 162(a)43 even if the three contracts were read together.  The court upheld the IRS’s 

denial of the insurance deduction for amounts remaining in the reserve fund because the 

substance of the transactions indicated that the second insurer’s contract created a deposit 

account and did not shift risk.

CONCLUSION

Taxpayers continue to challenge the IRS’s denials of trade or business deductions.  From 

June 1, 2011, through May 31, 2012, those who were represented did not fare better than 

those who represented themselves — in fact, pro se taxpayers fared slightly better, prevail-

ing 32 percent of the time compared to 30 percent for represented taxpayers.  Though the 

IRS generally prevailed, the courts did not always favor the IRS’s application of the law 

to the taxpayers’ facts and circumstances.  Thus, the definition of an allowable business 

expense remains open to interpretation and is highly fact-specific.

Many of the cases involving individual taxpayers demonstrate persistent taxpayer con-

fusion over the Code’s requirements, especially those in IRC § 274(d) relating to strict 

substantiation of listed items.  The IRS can minimize litigation by providing clear guidance 

on the deductibility of trade or business expenses.  Through education, outreach, and col-

laboration with stakeholders, the IRS can help taxpayers understand what trade or business 

deductions are allowable and how to substantiate them.  

In several cases involving business taxpayers, the courts sided with the IRS in denying 

certain deductions when related entities or hobby loss rules were involved.  Even when 

41	 T.C. Memo. 2011-192.
42	 459 Fed. Appx. 389 (5th Cir. 2012), aff’g T.C. Memo. 2010-128.
43	 Treas. Reg. § 1.162-1(a) provides that insurance premiums may be deducted as business expenses.
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taxpayers were careful to establish complex business structures and document transactions 

conducted between related entities, the courts were not convinced that the entity claiming 

deductions was an active trade or business.  Without assurances that their sophisticated 

business structures will yield the anticipated deductions, business taxpayers may be less 

willing to engage in such transactions.  The IRS may find it useful to reach out to business 

tax advisors to ensure that they are aware of the IRS’s willingness to litigate such cases.  
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#5
	 Gross Income Under IRC § 61 and Related Sections 

SUMMARY 

When preparing tax returns, taxpayers must report gross income for the taxable year to 

determine the tax they must pay.  The reporting of gross income has been among the Most 

Litigated Issues in each of the National Taxpayer Advocate’s Annual Reports to Congress.1  

For this report, we reviewed 92 cases decided between June 1, 2011, and May 31, 2012.  

The majority of gross income cases this year involved taxpayers failing to report items of 

income, including some specifically mentioned in Internal Revenue Code (IRC) § 61 such as 

wages,2 interest,3 dividends,4 and annuities.5  

PRESENT LAW

IRC § 61 broadly defines gross income as “all income from whatever source derived.”6  The 

U.S. Supreme Court has defined gross income as any accession to wealth.7  However, over 

time, Congress has carved out numerous exceptions to and exclusions from this broad 

definition and has based other elements of tax law on the definition.8

ANALYSIS OF LITIGATED CASES

In the 92 opinions issued by the federal courts involving gross income and reviewed for 

this report, gross income issues most often fall into two categories:  (1) what is included in 

gross income under IRC § 61, and (2) what can be excluded under other statutory provi-

sions.  A detailed list of all cases analyzed appears in Table 5 of Appendix III.

In 39 cases (about 42 percent), taxpayers were represented, while the rest were pro se 

(without counsel).  Eleven of the 39 represented taxpayers (about 28 percent) prevailed in 

full or in part in their cases.  Five of the 53 pro se taxpayers (about nine percent) prevailed 

in full or in part.  Overall, taxpayers prevailed in full or in part in 16 of 92 cases (about 17 

percent).  

Drawing on the full list in Table 5 of Appendix III, we here discuss cases involving dam-

age awards, loan proceeds, and discharge of indebtedness, because they present significant 

1	 See, e.g., National Taxpayer Advocate 2010 Annual Report to Congress 467–471; National Taxpayer Advocate 2011 Annual Report to Congress 637–642. 
2	 Internal Revenue Code (IRC) § 61(a)(1).  See, e.g., Caton v. Comm’r, T.C. Memo. 2012-92.
3	 IRC § 61(a)(4).  See, e.g., Megibow v. Comm’r, T.C. Memo. 2011-211.
4	 IRC § 61(a)(7).  See, e.g., Juha v. Comm’r, T.C. Memo. 2012-68.
5	 IRC § 61(a)(9).  See, e.g., McNeil v. Comm’r, 467 Fed.Appx. 778 (10th Cir. 2012).
6	 IRC § 61(a).  
7	 Comm’r v. Glenshaw Glass, 348 U.S. 426, 431 (1955) (interpreting § 22 of the Internal Revenue Code of 1939, the predecessor to IRC § 61).
8	 See, e.g., IRC §§ 104 (compensation for injuries or sickness); 105 (amounts received under accident and health plans); 108 (income from discharge of 

indebtedness); 6501(limits on assessment and collection, determination of “substantial omission” from gross income).
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issues litigated in multiple cases.  We also discuss individual cases of first impression 

decided in the federal appeals courts, concerning parsonage income for a second home and 

a change of accounting method.

Damage Awards

The taxation of damage awards continues to generate litigation.  This year, at least ten 

taxpayers challenged the inclusion of settlement proceeds or arbitration awards in gross 

income, and the IRS won every case.  IRC § 104(a)(2) specifies that damage awards and 

settlement proceeds9 are taxable as gross income unless the award was received “on account 

of personal physical injury or physical sickness.”10  Congress added the “physical injury or 

physical sickness” requirement in 1996;11 until then, the word “physical” did not appear in 

the statute.  The legislative history of the 1996 amendments to IRC § 104(a)(2) states that 

[i]f an action has its origin in a physical injury or physical sickness, then all damages 

(other than punitive damages) that flow therefrom are treated as payments received on 

account of physical injury or physical sickness…[but] emotional distress is not consid-

ered a physical injury or physical sickness.12  

Thus, a court cannot consider damage awards for emotional distress to be excludible from 

income, even if the emotional distress has resulted in “insomnia, headaches, [or] stomach 

disorders.”13  To justify exclusion from income under IRC § 104, the taxpayer must show 

that settlement proceeds are in lieu of damages for physical injury or sickness.14  

Six taxpayers argued that their settlement awards compensated, in whole or in part, for 

personal physical injuries or physical sickness.  For example, in Ahmed v. Commissioner,15 

the taxpayer alleged that harassment he suffered while employed contributed to his heart 

attack shortly after his employer terminated him.16  The taxpayer was rehired, and on his 

first day back on the job, “he was exposed to chemicals that made him nauseated and dizzy 

and that required him to visit the emergency room on the same day.”17  Under the settle-

ment agreement, the taxpayer agreed to retire and release his employer from all claims, 

including “personal injuries.”  The taxpayer argued the employer intended the settlement 

to compensate him for physical injuries.  The Tax Court found the settlement payment 

9	 See Treas. Reg. § 1.104-1(c)(1) (damages received, for purposes of IRC § 104(a)(2), “means an amount received (other than workers’ compensation) 
through prosecution of a legal suit or action, or through a settlement agreement entered into in lieu of prosecution”).

10	 IRC § 104(a)(2).  
11	 Pub. L. No. 104-188, § 1605(a), 110 Stat. 1755, 1838 (1996). 
12	 H.R. Conf. Rep. No. 104-586, at 143-44 (1996). 
13	 H.R. Conf. Rep. No. 104-737, at 301 (1996).  The exclusion does apply to damages received as reimbursement for amounts paid for medical care attribut-

able to emotional distress for which deductions are allowed under IRC § 213.  IRC § 104(a)(2).  
14	 See, e.g., Green v. Comm’r, 507 F.3d 857 (5th Cir. 2007), aff’g T.C. Memo. 2005-250.
15	 T.C. Memo. 2011-295, appeal docketed, No. 12-11337 (11th Cir. Mar. 5, 2012).
16	 Id. 
17	 Id.
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was severance pay, and not attributable to physical injuries, because the taxpayer agreed to 

retire from that job.18

The courts place the burden on the taxpayer to prove settlements were for personal physi-

cal injuries or sickness.  In Reesink v. Commissioner,19 the taxpayer filed suit accusing his 

brother “of attacking and strangling him on several occasions as well as poisoning him by 

pouring cleaning fluid into his drinking water.”20  The brothers each owned one-half of an 

apartment building, where the alleged acts occurred.  The taxpayer settled by agreeing to 

cooperate in the joint sale of the apartment building and for “$60,000 as payment in full for 

his claims arising from the events described in his complaint.”21  The complaint did not al-

lege physical injuries.  The Tax Court found that the claims could be for emotional distress, 

and because the taxpayer failed to meet his burden of proof, he must treat the settlement 

income as taxable.22

Loan Proceeds

Loan proceeds are excludable from the borrower’s gross income.23  Courts consider several 

factors to determine whether the parties intended to make a bona fide loan (i.e., money has 

been advanced and must be repaid); no single factor is dispositive.24  Some of the factors 

include whether the parties document the loan, the lender charges interest, and the bor-

rower repays the loan on a fixed payment schedule.25

Two taxpayers convinced the Tax Court that they received nontaxable loan proceeds.  In 

Bailey v. Commissioner,26 the taxpayer received stock from a client.  He agreed to hold the 

stock in trust for the benefit of his client, but used some of it as collateral for $3 million 

in loans, which he guaranteed and repaid one year later.27  Mr. Bailey argued his use of the 

stock was not taxable, because he eventually transferred the stock and its proceeds to the 

federal government in forfeiture of his client’s assets.28  The Tax Court rejected the IRS’s 

argument that the use of stock as collateral constitutes income in an amount equal to the 

value of the stock or, alternatively, the value of the loan proceeds.29  

18	 T.C. Memo. 2011-295.
19	 Reesink v. Comm’r, T.C. Memo. 2012-118.
20	 Id.
21	 Id.
22	 Id.  For a discussion on the law treating taxpayers differently according to illness, see National Taxpayer Advocate 2009 Annual Report to Congress 351-

356 (Legislative Recommendation: Exclude Settlement Payments for Mental Anguish, Emotional Distress, and Pain and Suffering from Gross Income).
23	 Comm’r v. Indianapolis Power & Light Co., 493 U.S. 203, 207-208 (1990) (quotation omitted).
24	 Welch v. Comm’r, 204 F.3d 1228, 1230 (9th Cir. 2000); Frierdich v. Comm’r, 925 F.2d 180, 182 (7th Cir. 1991).
25	 Moore v. United States, 412 F.2d 974, 978 (5th Cir. 1969).
26	 T.C. Memo. 2012-96.
27	 Id.
28	 Id.
29	 Id.
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In Kaider v. Commissioner,30 the taxpayer received four checks totaling $21,500 as loan 

proceeds in 2006 from a company that he assisted.  The Tax Court analyzed several factors 

and found that each check constituted a loan.  The factors included whether: 

■■ The taxpayer entered a loan agreement for each loan; 

■■ The company had not deducted the payments as compensation;

■■ The taxpayer’s services were insignificant compared to the loan amounts; and 

■■ The company owner’s testimony was not credible when compared to the taxpayer’s 

testimony.31 

The Tax Court agreed with the taxpayer and held that the checks were bona fide loans 

excludable from the taxpayer’s gross income.32  

Discharge of Indebtedness

We reviewed six cases in which taxpayers disputed the IRS’s determination that a discharge 

of indebtedness was taxable income, and in two of the cases prevailed in full.  A taxpayer 

must include income from discharge of indebtedness when calculating gross income,33 but 

can exclude it in certain circumstances.  In this regard, IRC § 108(a) provides, subject to 

limitations, that a taxpayer may exclude income from the discharge of indebtedness if the 

discharge occurs in bankruptcy, or when the taxpayer is insolvent, or if the indebtedness is 

qualified farm or business real estate debt or qualified principal residence indebtedness.34  

The creditor issues a Form 1099-C, Cancellation of Debt, to the taxpayer for cancelled debts 

of $600 or more.35

The issuance of a Form 1099-C is not dispositive of whether or when a debt is discharged.36  

A debt is “deemed” to have been discharged, and a Form 1099-C is required, if (and only 

if) an “identifiable event” has occurred.37  For example, in Kleber v. Commissioner, the 

Tax Court held that the taxpayers (a husband and wife) were not liable for cancellation 

of indebtedness income (COI) reported by a third party on Form 1099-C in 2006 because 

the “identifiable event” occurred in an earlier year for which a Form 1099-C had not been 

issued.38  Ms. Kleber had agreed to lease land from the Navy from 1997 to 2001 but in 1998 

informed the Navy that she could not comply with the lease, and did not make any subse-

quent payments.  In 1999, the government sent her several letters demanding past-due rent 

30	 T.C. Memo. 2011-174.
31	 Id.
32	 Id.
33	 IRC § 61(a)(12).
34	 IRC § 108(a)(1)(A)-(E).
35	 IRS, Instruction 1099-A & C, Instructions for Forms 1099-A and 1099-C 2 (2012).
36	 T.C. Memo. 2011-233.
37	 Treas. Reg. § 1.6050P-1(a).  The only exception is that a creditor may, at its discretion, report an actual discharge of indebtedness that occurs before an 

identifiable event occurs. Treas. Reg. § 1.6050P-1(b)(3).
38	 Kleber v. Comm’r, T.C. Memo. 2011-233.
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and interest.  For the next seven years, responsibility for collecting the debt shifted among 

different government departments, but none took any visible collection action.39

In 2006, the government issued Ms. Kleber a Form 1099–C reflecting COI, which she did 

not report on her 2006 return.  After an examination, the IRS asserted a deficiency and a 

penalty.  Ms. Kleber petitioned the Tax Court, arguing that the amount of COI income for 

2006, if there was any, was incorrect and the debt should have been discharged in an earlier 

year.  

There is a rebuttable presumption that an “identifiable event,” requiring a creditor to issue 

Form 1099-C, occurred during a calendar year if a creditor has not received a payment on 

an indebtedness at any time during a  preceding “testing period.”40  The testing period is 36 

months, plus the number of months during which the creditor was precluded from engag-

ing in collection activity under local law.41  The creditor can rebut the presumption that an 

identifiable event took place, triggering its obligation to issue a Form 1099-C, by showing 

it engaged in significant collection activity (more than just automated mailing or other 

nominal acts) during the last 12 months of the testing period.42  According to the Tax Court, 

the government failed to produce any evidence that active collection activity occurred after 

1999.  As a result, the IRS did not rebut the presumption that a Form 1099-C for this debt 

was required in 2002, at the end of the 36-month testing period, rather than in 2006.  Thus, 

the Tax Court held that there was no COI in 2006, and the taxpayers had no obligation to 

report the income on their 2006 return.43

Parsonage Income

The Eleventh Circuit Court of Appeals reversed a decision by a divided Tax Court that 

held parsonage income for a second home was excludable from gross income.44  IRC § 107 

provides an exclusion from income for the rental value of parsonages.  A minister of the 

gospel may exclude from gross income compensation for the rental value of a home pro-

vided to him or her, or the rental allowance, to the extent the payment does not exceed the 

39	 T.C. Memo. 2011-233.
40	 Treas. Reg. § 1.6050P-1(b)(2)(iv).
41	 Id.
42	 Id.
43	 Because the 36-month testing period allows a creditor to issue (or threaten to issue) a Form 1099-C even though it is not actually discharging a debt, a 

creditor can collect the debt even as the IRS proposes additional tax due to the reported cancellation of the same debt.  The National Taxpayer Advocate 
has recommended removing the 36-month testing period as an “identifiable event.”  See National Taxpayer Advocate 2010 Annual Report to Congress 
383 (Legislative Recommendation: Remove the 36-Month “Testing Period” that May Trigger Cancellation of Debt Reporting).  The recommendation would 
not harm taxpayers like the Klebers who can point to another “identifiable event” that occurred in a year before the Form 1099-C was issued, such as 
“discharge pursuant to a decision by the creditor, or the application of a defined policy of the creditor, to discontinue collection activity and discharge the 
debt.”  Treas. Reg. § 1.6050P-1(b)(2)(i)(G).  Moreover, the recommendation would not affect the availability of  exclusions under IRC § 108(a)(1)(A)-(E), 
such as for insolvency and for qualified farm indebtedness. 

44	 Comm’r v. Driscoll, 669 F.3d 1309 (11th Cir. 2012), rev’g and remanding Driscoll v. Comm’r, 135 T.C. 557 (2010). See National Taxpayer Advocate 2011 
Annual Report to Congress 640–641. 
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fair rental value of the home, including furnishings and components such as a garage, plus 

utilities.45  

In Commissioner v. Driscoll,46 the taxpayer-husband was a minister who received a parson-

age allowance as part of his compensation from his employer, a tax-exempt organization 

under IRC § 501(c)(3).  Mr. Driscoll excluded the allowance from his income under IRC § 

107 and used the allowance to provide a primary residence and a second lakefront home 

for his family.  The IRS determined a deficiency in income for the portion of the parsonage 

allowance used for the lakefront home in each of the tax years at issue.47  The taxpayers 

petitioned the Tax Court, and the IRS took the position that the plain language of IRC § 107 

permits the exclusion of the allowance up to the amount used to provide “a home,” indicat-

ing a singular residence.48  

The Tax Court majority relied on the Dictionary Act, 1 U.S.C. § 1, for the proposition that 

singular terms (here, “a home”) in the Internal Revenue Code also include plural forms 

(“homes”).49  However, the Dictionary Act does not apply if the context indicates other-

wise.50  The Eleventh Circuit found that “home” has a singular connotation as “one’s prin-

cipal place of residence.”51  The legislative history is consistent with this narrow reading.52  

Finally, the Court explained that income exclusions should be narrowly construed and any 

ambiguity in § 107 should be resolved in favor of the IRS.53

Change of Accounting Method

If the IRS determines that a method of accounting does not clearly reflect income, the 

computation of taxable income shall be made under a method that, in the opinion of 

the Secretary, does clearly reflect income.54  The IRS can impute a change in accounting 

method to assess additional taxes in the current tax year to disallow deductions taken in 

prior closed tax years when taxpayers have failed to adopt an accounting method required 

under the law.55  The IRC disallows deductions to a person who transacts business with a 

related party, who because of its accounting method does not include the amount of the 

transaction in its gross income.  Related parties must match their income and deductions in 

the same taxable year.56 

45	 IRC § 107.  
46	 669 F.3d 1309.
47	 Id. at 1310.
48	 Driscoll v. Comm’r, 135 T.C. 557, 563-64 (2010).
49	 Id. at 566.
50	 669 F.3d at 1311.
51	 Id. at 1311–1312. 
52	 Id. at 1312 (quoting S. Rep. No. 83-1622, at 186 (1954); H.R. Rep. No. 83-1337, at A35 (1954)).
53	 Id. at 1312–1313.
54	 IRC § 446(b).
55	 IRC § 481.  
56	 IRC § 267(a)(2).
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In Bosamia v. Commissioner,57 the Bosamias owned two related S corporations:  an importer 

and a music seller.  The music seller purchased cassettes from the importer on credit, 

creating an account payable.  The music seller deducted from its taxable income the cost of 

goods sold, equal to the annual increase in the account payable under the accrual method 

of accounting.  However, the importer did not report the corresponding account receivable 

as income because the importer accounted for income on the cash basis.58  The IRS issued 

a notice of deficiency, disallowing the music seller’s deductions from 1998 through 2004, 

because the importer did not include the receivable in gross income.  The IRS argued that 

the adjustment to the deductions over several tax years should be treated as an adjustment 

under IRC § 481 for a change in accounting method in the tax year before the court, ef-

fectively reopening the expired assessment statute of limitations for the earlier tax years.59  

The Fifth Circuit Court of Appeals agreed with the IRS and affirmed the Tax Court’s 

decision.

CONCLUSION

Taxpayers litigate many of the same gross income issues year after year.  The courts broadly 

define gross income, and narrowly construe exceptions.  Most cases considering the 

inclusion of income under IRC § 61 were decided for the IRS.  A major source of litiga-

tion was the inclusion of damage awards.  The National Taxpayer Advocate has previously 

recommended a legislative change that would clarify the tax treatment of court awards and 

settlements by permitting taxpayers to exclude any payments received as a settlement or 

judgment for mental anguish, emotional distress, or pain and suffering.60  One exception to 

decisions favoring the IRS was in the area of cancellation of debt income, where taxpayers 

successfully relied on a presumption in a Treasury Regulation that required their creditor 

to report cancellation of debt income in an year earlier than the year at issue.  Because 

the presumption harms taxpayers by allowing a creditor to continue to collect a debt that 

has been reported to the IRS as discharged, giving rise to cancellation of debt income, the 

National Taxpayer Advocate has recommended removing the presumption from the regula-

tion.  The recommendation leaves undisturbed other bases for excluding or contesting the 

reported cancellation of debt income.  

57	 Bosamia v. Comm’r, 661 F.3d 250 (5th Cir. 2011), aff’g T.C. Memo. 2010-218.
58	 661 F.2d at 252.
59	 Id. at 256-258.
60	 National Taxpayer Advocate Annual 2009 Annual Report to Congress 351-356 (Legislative Recommendation: Exclude Settlement Payments for Mental 

Anguish, Emotional Distress, and Pain and Suffering from Gross Income).
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MLI 

#6
	 Failure to File Penalty Under IRC § 6651(a)(1), Failure to Pay an  

	 Amount Shown As Tax on Return Under IRC § 6651(a)(2), and  
	 Failure to Pay Estimated Tax Penalty Under IRC § 6654

SUMMARY

We reviewed 74 decisions issued by federal courts from June 1, 2011, to May 31, 2012, 

regarding the additions to tax for failure to file a tax return by the due date under Internal 

Revenue Code (IRC) § 6651(a)(1), failure to pay an amount shown as tax on a return under 

IRC § 6651(a)(2), failure to pay estimated tax under IRC § 6654, or some combination of the 

three.1  The phrase “addition to tax” is commonly referred to as a penalty, so we will refer 

to these additions to tax as the failure to file penalty, the failure to pay penalty and the es-

timated tax penalty.  Seventeen cases involved the imposition of the estimated tax penalty 

in conjunction with the failure to file and failure to pay penalties, three cases involved only 

the estimated tax penalty, five cases involved only the failure to pay penalty, and 34 cases 

involved only the failure to file penalty.  

The failure to file and failure to pay penalties shall be imposed unless the taxpayer can 

demonstrate that the failure is due to reasonable cause and not willful neglect.2  The esti-

mated tax penalty is imposed unless the taxpayer can meet one of the statutory exceptions.3  

Most taxpayers in the cases we analyzed were unable to avoid the penalty.

PRESENT LAW

Under IRC § 6651(a)(1), a taxpayer who fails to file a return on or before its due date 

(including extensions) will be subject to a five percent penalty for each month or partial 

month the return is late, up to a maximum of 25 percent, unless the failure is due to reason-

able cause and not willful neglect.4  The penalty is based on the amount of tax due, minus 

any credit the taxpayer is entitled to receive and any payment made by the due date.5  The 

failure to file penalty applies to income, estate, gift, employment and self-employment, and 

certain excise tax returns.6  To establish reasonable cause, the taxpayer must show that he 

or she exercised ordinary business care and prudence but was still unable to file by the due 

date.7  

1	 IRC § 6651(a)(3) imposes an addition to tax for failure to pay a tax liability not shown on a return.  However, because only a small number of cases 
involved this penalty, we did not include it in our analysis.

2	 IRC § 6651(a)(1), (a)(2).
3	 IRC § 6654(e).
4	 IRC § 6651(a)(1).  The penalty increases to 15 percent per month up to a maximum of 75 percent if the failure to file is fraudulent.  IRC § 6651(f).
5	 IRC § 6651(b)(1).
6	 IRC § 6651(a)(1).
7	 Treas. Reg. § 301.6651-1(c)(1).
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IRC § 6651(a)(2) applies to a taxpayer who fails to pay an amount shown as tax on his or 

her return.  When both the failure to file and failure to pay penalties are imposed for the 

same month, the amount of the failure to pay penalty reduces the amount of the failure to 

file penalty.8  Unless the taxpayer can show that the failure to pay was due to reasonable 

cause and not willful neglect, the failure to pay penalty accrues at a rate of 0.5 percent 

per month on the unpaid balance for as long as the balance due remains unpaid, up to a 

maximum of 25 percent of the amount due.9  The failure to pay penalty applies to income, 

estate, gift, employment and self-employment, and certain excise tax returns.10  To establish 

reasonable cause, the taxpayer must show that he or she exercised ordinary business care 

and prudence but was still unable to pay by the due date, or that payment on the due date 

would cause undue hardship.11  Courts will consider “all facts and circumstances of the tax-

payer’s financial situation” to determine whether the taxpayer exercised ordinary business 

care and prudence.12  

IRC § 6654 imposes a penalty on any underpayment of estimated tax by an individual.13  

The law requires four installments per taxable year, each generally 25 percent of the annual 

payment.14  The required annual payment is generally the lesser of 90 percent of the tax 

shown on the return for the current taxable year or 100 percent of the tax shown on the  

return for the previous year.15  The IRS will determine the amount of the penalty by apply-

ing the underpayment rate according to IRC § 6621 to the amount of the underpayment for 

the period of the underpayment.16

The estimated tax penalty applies to returns of individuals and certain estates and trusts.17  

To avoid the penalty, the taxpayer has the burden of proving that one of the following 

exceptions applies:

■■ The tax due (after taking into account any federal income tax withheld) is less than 

$1,000;18

■■ The preceding taxable year was a full 12 months, the taxpayer had no liability for the 

preceding taxable year, and the taxpayer was a U.S. citizen or resident throughout the 

preceding taxable year;19

8	 IRC § 6651(c)(1).
9	 If an installment agreement is in place, the penalty will continue accruing at the lower rate of 0.25 percent rather than 0.5 percent of the tax shown.  IRC § 

6651(h).
10	 IRC § 6651(a)(2).
11	 Treas. Reg. § 301.6651-1(c)(1).  Even when a taxpayer shows undue hardship, the regulations require him or her to prove reasonable cause.  
12	 Id.  See, e.g., East Wind Indus., Inc. v. U.S., 196 F.3d 499, 507 (3d Cir. 1999).
13	 IRC § 6654(a).
14 	 IRC § 6654(c)(1), (d)(1)(A).
15	 IRC § 6654(d)(1)(B).
16	 IRC § 6654(a).
17	 IRC § 6654(a), (l).
18	 IRC § 6654(e)(1).
19	 IRC § 6654(e)(2).

http://www.lexis.com/research/buttonTFLink?_m=a78dd8368f55c21e9862e9fa928cb0fc&_xfercite=%3ccite cc%3d%22USA%22%3e%3c%21%5bCDATA%5b251 F.3d 862%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=79&_butInline=1&_butinfo=%3ccite cc%3d%22USA%22%3e%3c%21%5bCDATA%5b196 F.3d 499%2c 507%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzk-zSkAz&_md5=e2881f4ef6489fa3b58746a94b4a5e2d
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■■ The IRS determines that because of casualty, disaster, or other unusual circumstances, 

the imposition of the penalty would be against equity and good conscience;20 or

■■ The taxpayer retired after reaching age 62 or became disabled in the taxable year for 

which estimated payments were required or in the taxable year preceding that year, 

and the underpayment was due to reasonable cause and not willful neglect.21

In any court proceeding, the IRS has the burden of producing sufficient evidence that it 

appropriately imposed the failure to file, failure to pay, or estimated tax penalties.22

ANALYSIS OF LITIGATED CASES

We analyzed 74 opinions issued between June 1, 2011, and May 31, 2012, where the failure 

to file penalty, failure to pay penalty, or estimated tax penalty (or all three) were in dispute.  

All but six of these cases were litigated in the United States Tax Court.  A detailed list 

appears in Table 6 in Appendix III.  Forty-three cases involved individual taxpayers and 31 

involved businesses (including individuals engaged in self-employment or partnerships).  

Of the 52 cases in which taxpayers appeared pro se (without counsel), taxpayers prevailed 

in full in two cases, and four resulted in split decisions.  Of the 22 cases in which taxpay-

ers appeared with representation, taxpayers prevailed in full in only one case, and one was 

resolved as a split decision.

Failure to File Penalty

A common basis for the courts’ rulings against taxpayers on the failure to file penalty was 

the lack of evidence that the failure was due to reasonable cause.  In fact, in 67 of the 74 

cases (91 percent), the taxpayers did not present any evidence of reasonable cause.  When 

taxpayers did present evidence in defense of their failures to file by the due date (or at all), 

the arguments included the following.

Medical Illness 

Depending on the facts and circumstances, a medical illness may establish reasonable cause 

for failing to file, if the taxpayer can show incapacitation to such a degree that he or she 

could not file a return on time.23  The taxpayer in In re Williams did not establish reason-

able cause when the Bankruptcy Court found that his knee surgeries had not debilitated 

him so much that he had reasonable cause for filing his return late.24

20	 IRC § 6654(e)(3)(A).
21	 IRC § 6654(e)(3)(B).
22	 Higbee v. Comm’r, 116 T.C. 438, 446 (2001) (quoting IRC § 7491(c)).  An exception to this rule relieves the IRS of this burden where the taxpayer’s petition 

fails to state a claim for relief from the penalty, such as where the taxpayer only makes frivolous arguments.  Funk v. Comm’r, 123 T.C. 213 (2004).
23	 Williams v. Comm’r, 16 T.C. 893, 905-06 (1951) (interpreting § 291 of the 1939 Code, a predecessor to IRC § 6651), acq., 1951-2 C.B. 1.  See, e.g., 

Harbour v. Comm’r, T.C. Memo. 1991-532 (finding reasonable cause for failing to timely file because the taxpayer was in a coma the month before the due 
date of his tax return).

24	 109 A.F.T.R.2d (RIA) 2365 (Bankr. D. Neb. 2012).
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A court also may find reasonable cause where a taxpayer cannot file on time because he or 

she is caring for another person.25  For example, in Bailey v. Commissioner, the Tax Court 

determined a taxpayer had reasonable cause for missing a filing deadline during the year 

in which his wife lost her struggle with a terminal illness. 26  The taxpayer filed his 1998 

return 50 days after his wife died in October 1999, and filed his 1999 and 2000 returns a 

few months late.  The court found that the taxpayer had reasonable cause for the late filing 

of the 1998 return because he spent most of his time at his wife’s bedside.  

Reliance on Agent  

The United States Supreme Court, in United States v. Boyle,27 held that taxpayers have 

a nondelegable duty to file a return on time, and a taxpayer’s reliance on an agent 

does not excuse a failure to comply with a known filing requirement.  In Greenwald v. 

Commissioner,28 the taxpayer argued that he reasonably relied on an accounting firm to 

request an extension of time to file his 2005 return.  The firm told the taxpayer that its 

policy was to request extensions for its customers without being prompted, but he later 

discovered the extension had not been filed, and he filed his own return on January 12, 

2007.  The Tax Court determined there was not enough evidence to show reasonable cause 

for the late filing because the taxpayer knew he would need an extension and did not file 

one, and under Boyle the duty to file could not be delegated to an attorney or accountant.29  

The court also noted that the taxpayer failed to present evidence proving the date when he 

gave his tax return information to the accounting firm, and the witness from the firm could 

not recall the contents of the taxpayer’s file.

A taxpayer may establish reasonable cause if he or she can prove reasonable reliance on a 

professional tax advisor, or that the taxpayer made a good-faith effort to ascertain return 

filing requirements.30  In order to reasonably rely on the advice of a tax professional, 

the taxpayer must present evidence of the professional’s expertise and show that the 

taxpayer provided him or her with all necessary and accurate information.31  In Cahill v. 

Commissioner, the taxpayer was unable to establish reasonable cause for her failure to file 

when she claimed reliance on an attorney and a stockbroker.32  She claimed the attorney 

and the broker told her she did not have to file, but she did not provide any written opinion 

from either of them, and failed to establish they were competent tax advisors.

25	 Tabbi v. Comm’r, T.C. Memo. 1995-463 (determining reasonable cause existed for the late filing of a joint return where the taxpayers’ son had heart surgery 
and the taxpayers were continuously at the hospital for four months surrounding the due date of the return).

26	 T.C. Memo. 2012-96.
27	 469 U.S. 241 (1985).
28	 T.C. Memo. 2011-239.
29	 Greenwald, T.C. Memo. 2011-239.
30	 Estate of La Meres v. Comm’r, 98 T.C. 294, 315-17 (1992) (citations omitted).
31	 Id.
32	 T.C. Memo. 2011-203.
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“Zero Return” Filers and Other Frivolous Arguments  

Under the longstanding four-part test articulated in Beard v. Commissioner,33 a valid return 

must: 

1.	Purport to be a return; 

2.	Be signed under penalties of perjury; 

3.	Contain sufficient data to calculate the tax liability; and 

4.	Represent an honest and reasonable attempt to satisfy the requirements of the tax 

laws. 

Each year, some taxpayers claim they have no obligation to pay taxes by filing returns 

reporting zero income when they have earned substantial wages accurately reported on a 

Form W-2.34  A “zero” return does not constitute a tax return under the Beard test because it 

is devoid of financial data and does not provide sufficient information to calculate the tax 

liability.35  Thus, when the taxpayer in Richmond v. Commissioner filed a return containing 

all zeros, the Tax Court sustained the failure to file penalty.36 

In six cases where the IRS had asserted the failure to file penalty, the courts also imposed 

the IRC § 6673 penalty for making frivolous arguments.37  Among the frivolous argument 

cases is one where the taxpayer argued that as a resident of the United States, he may 

choose to file a return, or he may choose not to do so, and he chose the latter.38  The Tax 

Court held him liable for the failure to file penalty, and also imposed a $1,000 penalty 

under IRC § 6673.

Failure to Pay an Amount Shown Penalty

A taxpayer can file his or her return by the applicable due date and still be liable for a 

penalty if the amount shown on the return is not paid.  In cases where taxpayers disputed 

that they were subject to the failure to pay penalty, many of the justifications were similar 

to those used for the failure to file penalty under IRC § 6651(a)(1).  To refute the failure to 

pay penalty, individual taxpayers unsuccessfully argued medical illness39 or reliance on an 

agent.40  

33	 82 T.C. 766, 777 (1984), aff’d per curiam, 793 F.2d 139 (6th Cir. 1986).
34	 See, e.g., Parker v. Comm’r, T.C. Memo. 2012-66 (concluding that there was no evidence of reasonable cause presented when the taxpayer  reported all 

“zeros” on his return and offered only frivolous arguments).
35	 See Turner v. Comm’r, T.C. Memo. 2004-251, and the numerous cases cited therein.
36	 T.C. Memo. 2011-251, aff’d, 2012 U.S. App. LEXIS 17059 (10th Cir. Aug. 15, 2012).
37	 See Most Litigated Issue: Frivolous Issues Penalty Under IRC § 6673 and Related Appellate-Level Sanctions, infra.
38	 Garber v. Comm’r, T.C. Memo. 2012-47, 2 (emphasis added).
39	 Nasir v. Comm’r, T.C. Memo. 2011-283.
40	 Cahill v. Comm’r, T.C. Memo. 2011-203.
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Some business taxpayers successfully argued they had reasonable cause for their failure 

to pay because they exercised ordinary business care and prudence.41  For example, the 

taxpayer in Custom Stairs & Trim, Ltd. v. Commissioner, a small construction business in 

Florida, was assessed the IRC § 6651(a)(2) penalty when it failed to pay the required em-

ployment tax for the second quarter of 2008.42  This case came to the Tax Court for judicial 

review of the IRS Office of Appeals determination after a Collection Due Process (CDP) 

hearing under IRC §§ 6320 and 6330.43  The IRS argued that the mere inability to pay, 

combined with the business’s payment of other creditors instead of the IRS, can never con-

stitute reasonable cause for abatement of employment tax penalties.  The court disagreed, 

stating that “a majority of the Courts of Appeals that have decided this issue determined 

‘that financial hardship can, under certain circumstances, justify failure to pay . . . employ-

ment taxes,’”44 and criticized the IRS for “essentially argu[ing] that if Custom Stairs cannot 

afford to make its tax payment timely it should go out of business.”45  The court expressly 

rejected the IRS’s position, stating:  “Both the economy and the federal fisc are negatively 

impacted by such an approach — the amount of money flowing into the economy and 

the fisc is reduced as a result of increased unemployment, idle buildings and plants, and 

decreased sales of goods and services.”46  

To determine whether the taxpayer had reasonable cause, the Tax Court referenced 

Treasury Regulation §  301.6651-1(c)(1), which states that a taxpayer can show reasonable 

cause if it proves that it “exercised ordinary business care and prudence in providing for 

payment of his tax liability and was nevertheless either unable to pay the tax or would 

suffer an undue hardship . . . if he paid on the due date.”47  The primary factors showing 

whether the business exercised ordinary care include (1) the taxpayer’s favoring creditors 

other than the government, (2) the taxpayer’s financial decisions, and (3) the taxpayer’s 

willingness to decrease its costs and staff.48  The court found Custom Stairs’ failure to make 

the quarterly payment was due to Hurricane Ivan, the 2008 economic collapse, and the 

practical fact of the cascading penalties themselves.49  It determined that Custom Stairs had 

exercised ordinary business care and prudence in cutting benefits and payroll, selectively 

41	 Custom Stairs & Trim, Ltd., v. Comm’r, T.C. Memo. 2011-155.
42	 Id.
43	 For a detailed discussion of CDP, see Most Litigated Issue: Appeals From Collection Due Process Hearings Under IRC §§ 6320 and 6330, supra. 
44	 Custom Stairs & Trim, Ltd., T.C. Memo. 2011-155, 7 (quotation omitted).
45	 Id. at 8.
46	 Id. (quoting East Wind Indus., Inc. v. U.S., 196 F.3d 499, 509 (3d Cir. 1999)).
47	 Treas. Reg. §  301.6651-1(c)(1).  
48	 Custom Stairs & Trim, Ltd., T.C. Memo. 2011-155 (citing, inter alia, Staff It, Inc. v. U.S., 482 F.3d 792 (5th Cir. 2007) (additional citations omitted)).
49	 The taxpayer paid over to the IRS amounts greater than the employment taxes it owed for that period.  However, because the taxpayer did not designate 

the payments, the IRS characterized the payments as pertaining to a prior quarter.  Although failure to pay penalties were assessed for multiple quarters, 
quarter after quarter funds were applied to the penalties assessed for the prior quarter, and only the second quarter of 2008 remained unpaid at the time 
of the litigation.  Custom Stairs & Trim, Ltd., T.C. Memo. 2011-155.

http://w3.lexis.com/research2/tax/irclinkhandler.do?_m=09565b5e63308767e3ee7e2ffc1aca55&wchp=dGLbVzB-zSkAW&_xfercite=%3ccite cc%3d%22USA%22%3e%3c!%5BCDATA%5BT.C. Memo 2011-155%5D%5D%3e%3c%2fcite%3e&butInfo=26 C.F.R. 301.6651-1&_butNum=113&_md5=4FCBA9AE8667D56CF57ADEF57D527A3C
http://w3.lexis.com/research2/tax/irclinkhandler.do?_m=09565b5e63308767e3ee7e2ffc1aca55&wchp=dGLbVzB-zSkAW&_xfercite=%3ccite cc%3d%22USA%22%3e%3c!%5BCDATA%5BT.C. Memo 2011-155%5D%5D%3e%3c%2fcite%3e&butInfo=26 C.F.R. 301.6651-1&_butNum=113&_md5=4FCBA9AE8667D56CF57ADEF57D527A3C
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paying business expenses, and even attempting to sell real property to pay the penalties, 

and thus had reasonable cause.50  

Estimated Tax Penalty

Courts routinely found taxpayers liable for the IRC § 6654 estimated tax penalty when 

the IRS proved the taxpayer had a tax liability, had no withholding credits, and made no 

estimated tax payments for that year, and the taxpayer offered no evidence to refute the 

IRS’s evidence.51

The IRS has the burden of production under IRC § 7491(c) to produce evidence that a 

taxpayer was required to make an annual payment under IRC § 6654(d)(1)(B).  We found 

only two cases where the taxpayer prevailed regarding the estimated tax penalty because 

of the IRS’s failure to put forth evidence that the penalty was appropriate.  In Gleason v. 

Commissioner, the Tax Court concluded the taxpayer was not liable for the § 6654 pen-

alty because the IRS failed to introduce evidence necessary for the court to calculate her 

estimated tax for the 2000 taxable year.52  The IRS failed to offer evidence that the taxpayer 

filed a return for the 2000 taxable year or that she owed any tax.  The court reasoned that 

because the taxpayer’s 2001 and 2003 returns reported that she owed no tax, assessment 

of the § 6654 penalty resulted in a penalty equal to 90 percent of zero estimated tax.53  

Therefore, the taxpayer was not liable for a § 6654 penalty for either the 2001 or 2003 tax-

able years.  Similarly, the IRS failed its burden of production for one of the six tax years at 

issue in West v. Commissioner.54

CONCLUSION

The United States tax system relies on taxpayers voluntarily filing accurate returns and 

paying their taxes.  Penalties attempt to establish fairness by imposing an additional cost 

on the noncompliant taxpayer.  The penalties for failure to file, failure to pay an amount 

shown as tax, and failure to pay estimated tax were designed to encourage voluntary com-

pliance and deter noncompliance.55

The IRS should determine whether these penalties positively influence compliance as 

intended, particularly in the case of taxpayers who comply with their filing obligations, 

although in an untimely manner.  If compliance is not significantly improved, then the pen-

alties fail to serve their primary function.  Although revenue is generated by the penalties, 

50	 The court relied on the elaboration of facts provided in the National Taxpayer Advocate’s memorandum accompanying a Form 9102, Taxpayer Assistance 
Order issued earlier.  Custom Stairs & Trim, Ltd.,T.C. Memo. 2011-155.

51	 See, e.g., Caton v. Comm’r, T.C. Memo. 2012-92; Plotkin v. Comm’r, T.C. Memo. 2011-260, appeal docketed, No. 12-10620 (11th Cir. Feb. 6, 2012).
52	 T.C. Memo. 2011-154.
53	 Gleason v. Comm’r, T.C. Memo. 2011-154 (citing Mendes v. Comm’r, 121 T.C. 308, 324 (2003) (holding that a taxpayer’s estimated liability is based on the 

original return filed rather than the taxpayer’s ultimate tax liability or a notice of deficiency).
54	 T.C. Memo. 2011-272.
55	 See Policy Statement 20-1 (formerly P-1-18), IRM 1.2.20.1.1 (June 29, 2004).  See also U.S. v. Boyle, 469 U.S. 241, 245 (1985) (“Congress’ purpose in 

the prescribed civil penalty was to ensure timely filing of tax returns to the end that tax liability will be ascertained and paid promptly.”).
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the allowance of a one-time abatement for taxpayers who comply with filing obligations 

in an untimely manner might reduce litigation without significantly affecting compliance.  

The National Taxpayer Advocate reiterates her recommendation to implement a one-time 

abatement of the failure to file penalty for taxpayers who comply with their filing obliga-

tions, but in an untimely manner.56  More broadly, she notes the significance of cases such 

as Custom Stairs, discussed above, which abated the failure to pay penalty where it served 

no compliance purpose for a taxpayer exercising ordinary business care for payment of 

its tax liability.  Further, she urges a repeal of the failure to pay penalty, which could be 

replaced by a market rate of interest equal to the rate on an unsecured loan.57

56	 See National Taxpayer Advocate 2001 Annual Report to Congress 188.  A provision to waive the failure to file penalty for first-time, unintentional, minor 
errors was included in the House-passed Taxpayer Protection and IRS Accountability Act of 2003.  See H.R. 1528, 108th Cong. § 106 (2003).  Although 
the IRS has provided for a one-time administrative waiver of the failure to file penalty in IRM 20.1.1.3.6.1 (Nov. 29, 2011), the National Taxpayer Advocate 
continues to recommend a statutory waiver similar to IRC § 6656(c).

57	 See National Taxpayer Advocate 2001 Annual Report to Congress 182. 
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MLI 

#7
	 Civil Actions to Enforce Federal Tax Liens or to Subject Property  

	 to Payment of Tax Under IRC § 7403

SUMMARY

Internal Revenue Code (IRC) § 7403 authorizes the United States to file a civil action 

in a U.S. District Court against a taxpayer who has refused or neglected to pay any tax, 

to enforce a federal tax lien or subject any of the delinquent taxpayer’s property to the 

payment of the tax.  We identified 48 opinions issued between June 1, 2011, and May 31, 

2012 that involved civil actions to enforce liens under IRC § 7403.  The courts affirmed the 

position of the United States in all but two cases; taxpayers prevailed in one case; and one 

other resulted in a split opinion.  Over the four years that this issue has appeared as a Most 

Litigated Issue, the number of cases identified has remained consistent, with the exception 

of 2009 when 61 cases were identified.1

PRESENT LAW

IRC § 7403 specifically authorizes the United States to enforce a federal tax lien with 

respect to a taxpayer’s delinquent tax liability, or to subject any property, right, title, or 

interest in the property of the delinquent taxpayer to the payment of a liability, by initiat-

ing a civil action against the taxpayer in the appropriate U.S. District Court.2  All persons 

holding liens or claiming any interest in the taxpayer’s property should be named as parties 

to the action.3  The nature of a taxpayer’s legal interest in the property subject to a lien 

is determined by the law of the state where the property is located.4  However, once it is 

determined that a delinquent taxpayer has an interest in the property, federal law controls 

whether the property is exempt from attachment.5

The court may order that the property be sold by an officer of the court and the proceeds 

applied to the delinquent tax liability.6  However, the court is not required to authorize a 

forced sale under all circumstances and may exercise limited equitable discretion.7  In cases 

1	 See National Taxpayer Advocate 2011 Annual Report to Congress 650-654 (Most Litigated Issue: Civil Actions to Enforce Federal Tax Liens or to Subject 
Property to Payments of Tax Under IRC Section 7403); National Taxpayer Advocate 2010 Annual Report to Congress 483-486 (Most Litigated Issue: Civil 
Actions to Enforce Federal Tax Liens or to Subject Property to Payments of Tax Under IRC Section 7403); National Taxpayer Advocate 2009 Annual Report to 
Congress 465-470 (Most Litigated Issue: Civil Actions to Enforce Federal Tax Liens or to Subject Property to Payments of Tax Under IRC Section 7403).

2	 IRC § 7403(a); Treas. Reg. § 301.7403-1(a).  Such action may be initiated regardless of whether a levy has been made.
3	 IRC § 7403(b). 
4	 United States v. Nat’l Bank of Commerce, 472 U.S. 713, 722 (1985).
5	 United States v. Rodgers, 461 U.S. 677 (1983).  Similarly, federal tax liens can attach to property exempt from the reach of creditors under state law, 

including property held by a delinquent taxpayer as a tenant by the entirety.  United States v. Craft, 535 U.S. 274 (2002).
6	 IRC § 7403(c).
7	 Rodgers, 461 U.S. at 711.
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where the forced sale involves the interests of non-delinquent third parties, a U.S. District 

Court should consider four factors when determining whether the property should be sold:

1.	The extent to which the government’s financial interests would be prejudiced if they 

were relegated to a forced sale of the partial interests of the delinquent taxpayer;

2.	Whether the innocent third party with a separate legal interest in the property, in the 

normal course of events, has a legally recognized expectation that the property would 

not be subject to a forced sale by the delinquent taxpayer or the taxpayer’s creditors; 

3.	The likely prejudice to the third party in personal dislocation costs and inadequate 

compensation; and

4.	The relative character and value of the non-liable and liable interests held in the 

property.8

The United States may bid at the sale of the property when it holds a first lien,9 but the 

amount of the bid is limited to the amount of the lien, plus selling expenses.10  If any of 

the taxpayer’s other creditors institute a foreclosure action on property subject to a federal 

tax lien and the United States is not a party, the United States may intervene as if it had 

originally been joined as a party,11 and may move the case to the U.S. District Court if it was 

instituted in a state court.12  However, junior federal tax liens may be effectively extin-

guished in a foreclosure and sale under state law, even if the United States is not a party 

to the proceeding.13  The IRC also specifically authorizes the court to appoint a receiver to 

enforce the lien, and upon the government’s certification that it is in the public interest, the 

court may appoint a receiver with all powers of a receiver in equity to preserve and operate 

the property prior to sale.14

ANALYSIS OF LITIGATED CASES

We reviewed 48 opinions entered between June 1, 2011, and May 31, 2012, in civil actions 

to enforce federal tax liens.  Table 7 in Appendix III contains a detailed list of those cases.  

In 22 cases, taxpayers represented themselves (pro se), while 26 taxpayers were represented 

by counsel.  Taxpayers with representation received full relief in one case and partial relief 

in another, while pro se taxpayers did not receive relief in any case. 

8	 Rodgers, 461 U.S. at 709–11. 
9	 IRC § 7403(c).
10	 Id.
11	 IRC § 7424; 28 U.S.C. § 2410.
12	 28 U.S.C. § 1444.  However, if the application of the United States to intervene is denied, the adjudication will have no effect upon the federal tax lien on 

the property.  IRC § 7424.
13	 United States v. Brosnan, 363 U.S. 237 (1960).
14	 IRC §§ 7403(d) and 7402(a).
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The courts ruled on the appropriateness of foreclosure in all 48 cases, with the government 

prevailing fully in 46.15  For example, in United States v. Rivetts,16 the court considered 

whether it was appropriate to order the foreclosure of the taxpayers’ residence.  First, 

because the taxpayers alleged they had never received a notice of deficiency as required 

by the IRC, the court considered whether the government sent the taxpayer a notice for 

each assessment and found that it had.17  Next, the court considered whether the suit began 

prior to the period of collection expiring and found this requirement had also been met.18  

The court then determined the taxpayers had failed to show that tax liabilities assessed 

against them were incorrect and had not paid the liabilities.19  Finally, the court considered 

whether it should exercise its equitable discretion and prohibit the foreclosure sale because 

of the hardship it would cause to the extended family living with the taxpayers.  The court 

concluded that the sale of the residence was appropriate even though it might result in 

dislocation costs and inconvenience to the family. 

Tax liens can attach not only to proceeds of the sale of encumbered property but also to 

new property purchased with the proceeds.  In United States v. McCullough,20 the court 

allowed the government to foreclose upon real property purchased with the proceeds from 

the sale of the original encumbered property.  In that case, the taxpayer transferred her resi-

dence to her daughter in exchange for $1.00 and “natural love and affection.”  At the time, 

federal tax liens attached to the property as the taxpayer had outstanding liabilities, but no 

notice of federal tax lien (NFTL) had been filed.  The daughter later transferred the prop-

erty to herself and her husband, eventually selling it and using the proceeds to buy a new 

home.  The court found the original transfer to the daughter was made without adequate 

consideration.  Thus, the daughter was not considered a bona fide purchaser, so the transfer 

to her did not extinguish the tax liens.21  Because the liens encumbered the residence, they 

would follow any property substituted for the residence provided the chain of substitution 

could be traced.  Thus, the court ordered foreclosure of the new property, noting that tax 

15	 In seven cases, United States Courts of Appeals affirmed the trial courts’ decisions in favor of the government.  See United States v. Barczyk, 434 Fed. 
Appx. 488 (6th Cir. 2011) (per curiam), aff’g 697 F. Supp. 2d 789 (E.D. Mich. 2010), cert. denied, 132 S. Ct. 1118 (2012); United States v. Burnett, 452 
Fed. Appx. 569 (5th Cir. 2011), aff’g 106 A.F.T.R.2d (RIA) 6699 (S.D. Tex. 2010); United States v. Howard, 442 Fed. Appx. 262 (9th Cir. 2011), aff’g 102 
A.F.T.R.2d (RIA) 5601 (D. Ariz. 2008); United States v. Springer, 427 Fed. Appx. 650 (10th Cir. 2011), aff’g 105 A.F.T.R.2d (RIA) 1192 (N.D. Okla. 2010); 
Ansel Capital Inv., LLC v. United States, 448 Fed. Appx. 709 (9th Cir. 2011), aff’g 2010 U.S. Dist. LEXIS 41977 (D. Mont. 2010); United States v. Black, 
109 A.F.T.R.2d (RIA) 2282 (9th Cir. 2012), aff’g 106 A.F.T.R.2d (RIA) 5320 (E.D. Wash. 2010) and 725 F. Supp. 1279 (E. D. Wash. 2010); Eckhardt v. 
United States., 109 A.F.T.R.2d (RIA) 1414 (11th Cir. 2012) (per curiam), aff’g 2010 U.S. Dist. LEXIS 142176 (S.D. Fla. 2010). 

16	 109 A.F.T.R.2d (RIA) 2127 (D. Minn. 2012). 
17	 IRC § 6213.
18	 IRC § 6502.
19	 In Rivetts, the court held that the taxpayers’ self-serving affidavits were not sufficient to rebut the presumption of correctness.  109 A.F.T.R.2d (RIA) 2127 

(D. Minn. 2012).
20	 108 A.F.T.R.2d (RIA) 6732 (W.D. Pa. 2011).
21	 If a taxpayer transfers property subject to a federal tax lien to a purchaser before the government files an NFTL, the lien no longer attaches and the 

purchaser acquires the property free of the lien.  IRC § 6323(a).  A purchaser is defined in the Code as a person who for adequate consideration acquires 
an interest (other than a lien or security interest) in property which is valid under local law against subsequent purchasers without actual notice.  IRC § 
6323(h)(6).
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liens “follow the property through subsequent transfers until satisfied or barred by the 

statute of limitations.”22

In United States v. Ford,23 the court concluded it was appropriate to foreclose upon property 

held by a third-party purchaser.  The case involved a delinquent taxpayer whose real prop-

erty was sold to another individual by the mortgage company after the taxpayer defaulted 

on his mortgage.  The third party had been informed of the NFTL filing before she bought 

the property.  Although it was the previous owner who owed the debt to the government, 

the court reasoned that the new owner was not innocent merely because she purchased the 

home for value and paid for its taxes and insurance.  Rather, since she purchased the home 

with actual and constructive knowledge of the tax lien, the court held that equity did not 

preclude foreclosure.

In United States v. Corry Communications,24 however, the court determined it was inap-

propriate to foreclose the tax liens that attached to an active FCC broadcast license.  The 

court reasoned that while there is a private right to receive proceeds from a transfer of the 

license, the right to operate an FCC-approved broadcast license is a public right and is not 

property subject to foreclosure under § 7403.

In a number of cases involving property in which non-delinquent third parties held inter-

ests, the courts considered the equitable factors set forth by the Supreme Court in United 

States v. Rodgers.25  For example, in United States v. Smith,26 the court applied the Rodgers 

factors and granted the government’s motion for foreclosure of federal tax liens against the 

taxpayers’ home.  The court determined that each factor weighed in favor of foreclosure 

even though the taxpayer’s spouse, who did not owe any taxes, was a co-owner of the prop-

erties.  The court found that the second Rodgers factor did not favor relief, as the non-liable 

spouse had no legally recognized expectation that the property would not be subject to a 

forced sale, because property held in a tenancy by the entirety27 can be subjected to a forced 

sale due to the debts of one spouse.  In United States v. Buaiz,28 the court found that all four 

Rodgers factors weighed in favor of the United States and ordered the foreclosure of the 

property even though the taxpayer’s children had an interest in it. 

The limited nature of a judge’s discretion to deny foreclosure under Rodgers is illustrated 

by United States v. Winsper.29  In that case, the district court reduced the tax assessment 

against the taxpayer to judgment, but decided not to order the foreclosure of the liens 

22	 108 A.F.T.R.2d (RIA) 6732 (W.D. Pa. 2011).
23	 109 A.F.T.R.2d (RIA) 1201 (E.D. Mich. 2012).
24	 108 A.F.T.R.2d (RIA) 6521 (W.D. Pa. 2011), rejecting 2011 U.S. Dist. LEXIS 116783 (W.D. Pa. 2011).
25	 461 U.S. 677, 710-11 (1983). 
26	 109 A.F.T.R.2d (RIA) 772 (W.D. Ky. 2012).
27	 An “estate by entirety” is a common-law estate in which each spouse is seised of the whole of the property.  An estate by entirety is based on the legal 

fiction that a husband and wife are a single unit.  Black’s Law Dictionary (9th ed. 2009).  
28	 108 A.F.T.R.2d (RIA) 5856 (E.D. Tenn. 2011).
29	 680 F.3d 482 (6th Cir. 2012), rev’g 106 A.F.T.R.2d (RIA) 5130 (W.D. Ky. 2010).
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attached to the home owned by the taxpayer and his wife.  On appeal, the United States 

Court of Appeals for the Sixth Circuit reviewed the decision for abuse of discretion, and 

concluded by reversing and remanding the case back to the district court, so that it could 

reconsider whether to exercise its limited discretion not to order foreclosure of the entire 

property.  The Sixth Circuit held that the district court misapplied two of the four Rodgers 

factors and improperly placed the burden on the government to justify foreclosure.  The 

court explained that the factors do not impose a burden of proof that the government must 

satisfy before the district court can order a sale, but rather are to be used when a court 

determines whether to exercise its limited discretion not to order a sale.  

Several opinions we reviewed involved foreclosure of federal tax liens against taxpayer 

property titled in the name of a nominee.30  The term “nominee” refers to parties that 

hold legal title to a property while a different party retains all or some of the benefits of 

the property.31  In United States v. Brice,32 the IRS assessed taxes against the taxpayer and 

recorded NFTLs against his properties, of which the most notable were a residence and an 

airplane hangar, both owned by the taxpayer and his wife.  The couple conveyed the prop-

erties to themselves as trustees of a family trust, then as trustees conveyed the properties to 

another trust without consideration, for which the taxpayer served as trustee and chairman.  

That trust then transferred the properties to yet another trust, for which the taxpayer also 

served as trustee and chairman.  He also paid his personal living expenses out of the trust’s 

bank account.  The court held that the taxpayer was the true owner of the residence and 

the hangar and the trust was simply holding the property as his nominee, since no other 

person was involved.  Accordingly, the liens remained attached to the properties, and the 

court ordered foreclosure.

Similarly, in United States v. Sanchez-Martinez,33 the government filed an action to foreclose 

its tax liens against real property held by the taxpayer’s sister and the taxpayer’s single-

member LLC.  The court set forth several factors to use in determining whether property 

was held by a nominee.  The court concluded that those holding title to the property were 

nominees, since the taxpayer declared to a revenue officer that he owned the property, the 

taxpayer paid taxes on the property, the titleholders were closely related to the taxpayer, 

and there was no evidence that the titleholders interfered with the taxpayer’s use of the 

property.  The court accordingly granted the government’s motion for summary judgment 

and ordered foreclosure. 

30	 See, e.g., United States v. Ippolito, 109 A.F.T.R.2d (RIA) 1083 (M.D. Fla. 2012); United States v. Ledford, 109 A.F.T.R.2d (RIA) 1643 (D. Colo. 2012); 
United States v. Sanchez-Martinez, 109 A.F.T.R.2d (RIA) 2183 (E.D.N.C. 2012).

31	 See United States v. Ledford, 109 A.F.T.R.2d (RIA) 1643 (D. Colo. 2012).
32	 109 A.F.T.R.2d (RIA) 1613 (W.D. Mo. 2012).
33 	 109 A.F.T.R.2d (RIA) 2183 (E.D.N.C. 2012).
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CONCLUSION

While the trend in NFTL filings had been generally rising since fiscal year (FY) 2002, 

in 2011 the IRS announced its “Fresh Start” initiative.34  The Fresh Start initiative was 

designed to assist taxpayers with financial burdens by making changes in how the IRS 

files and withdraws NFTLs.35  As a result, in FY 2012 NFTL filings decreased to just over 

700,000.36  However, although NFTL filings have decreased, IRS referrals to the Department 

of Justice of lien foreclosure suits have increased by 26 percent since FY 2010.37  Due to the 

increase in referrals to Justice, we anticipate an increase in court opinions on enforcement 

of IRC § 7403.38 

34	 IRS, Media Relations Office, IRS Announces New Effort to Help Struggling Taxpayers Get a Fresh Start; Major Changes to Lien Process, IR-2011-20 (Feb. 
24, 2011).  See Statistics of Income Data Books, Table 16b, Delinquent Collection Activities, 2002-2010 and Statistics of Income Data Books, Table 16, 
Delinquent Collection Activities, 2010-2011.

35	 For a full discussion of the National Taxpayer Advocate’s concerns about liens see Most Serious Problem: Although the IRS “Fresh Start” Initiative has Re-
duced the Number of Lien Notices Filed, the IRS has Failed to Determine if its Lien Policies are Clearly Supported by Either Increased Taxpayer Compliance 
or Revenue, supra. 

36	 IRS, Collection Report NO-5000-25 (Oct. 1, 2012).  
37	 IRS, Small Business/Self Employed Division (SB/SE) SB/SE, Collection Activity Report NO-5000-24, Levy and Seizure Report (Oct. 1, 2012).  Department 

of Justice (DOJ), Tax Division, Suits to Foreclose Tax Lien - Summary by Fiscal Year of Case Receipt (Oct. 3, 2012).  The IRS conducted 605 seizures and 
referred 221 lien foreclosure suits to the DOJ in FY 2010, and conducted 733 seizures and referred 278 lien foreclosure suits to the DOJ in FY 2012.

38	 For a discussion of the National Taxpayer Advocate’s proposed amendment to IRC § 7403 see Legislative Recommendation: Amend Code Section 7403 to 
Provide Taxpayer Protections Before Lien Foreclosure Suits on Principal Residences, supra.
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MLI 

#8
	 Frivolous Issues Penalty Under IRC § 6673 and Related  

	 Appellate-Level Sanctions 

SUMMARY

From June 1, 2011, through May 31, 2012, the federal courts issued decisions in at least 

38 cases involving the Internal Revenue Code (IRC) § 6673 “frivolous issues” penalty and 

at least six cases involving an analogous penalty at the appellate level.1  These penalties 

are imposed against taxpayers for maintaining a case primarily for delay, raising frivolous 

arguments, unreasonably failing to pursue administrative remedies, or filing a frivolous 

appeal.2  In many of the cases we reviewed, taxpayers escaped liability for the penalty but 

were warned they could face sanctions for similar conduct in the future.3  Nonetheless, we 

include these cases in our analysis to illustrate what conduct will and will not be tolerated 

by the courts.

PRESENT LAW  

The U.S. Tax Court is authorized to impose a penalty against a taxpayer if the taxpayer 

institutes or maintains a proceeding primarily for delay, takes a frivolous position in a pro-

ceeding, or unreasonably fails to pursue available administrative remedies.4  The maximum 

penalty is $25,000.5  In some cases, the IRS requests that the Tax Court impose the penalty;6 

in other cases, the Tax Court exercises its discretion, sua sponte,7 to do so.  

Taxpayers who institute actions under IRC § 74338 for certain unauthorized collection ac-

tions can be subject to a maximum penalty of $10,000 if the court determines the taxpay-

er‘s position in the proceedings is frivolous or groundless.9  In addition, IRC § 7482(c)(4),10 

1	 Four cases litigated the issue of the IRC § 6673 penalty at the appellate level and involved an analogous appellate level penalty.  Thus, we reviewed a total 
of 40 cases this year.

2	 The Tax Court generally imposes the penalty under IRC § 6673(a)(1).  Other courts may impose the penalty under IRC § 6673(b)(1).  U.S. Courts of 
Appeals generally impose sanctions under IRC § 7482(c)(4), 28 U.S.C. § 1927, or Rule 38 of the Federal Rules of Appellate Procedure, although some 
appellate-level penalties may be imposed under other authorities.

3	 See, e.g., Campbell v. Comm’r, T.C. Memo. 2012-82.  
4	 IRC § 6673(a)(1)(A), (B), and (C).
5	 IRC § 6673(a)(1). 
6	 The standards for the IRS’s decision to seek sanctions under IRC § 6673(a)(1) are found in the Chief Counsel Directives Manual (CCDM).  See CCDM 

35.10.2 (Aug. 11, 2004).  For sanctions of opposing parties, under IRC § 6673(a)(2), all requests for sanctions are reviewed by the designated agency 
sanctions officer (currently the Associate Chief Counsel (Procedure & Administration)).  This review ensures uniformity on a national basis.  See, e.g., 
CCDM 35.10.2.2.3 (Aug. 11, 2004).  

7	 “Sua sponte” means without prompting or suggestion; on its own motion.  Black’s Law Dictionary (9th ed. 2009).  Thus, for conduct that it finds particularly 
offensive, the Tax Court can choose to impose a penalty under IRC § 6673 even if the IRS has not requested the penalty.  See, e.g., Barry v. Comm’r, T.C. 
Memo. 2011-127. 

8	 IRC § 7433(a) allows a taxpayer a civil cause of action against the United States if an IRS employee intentionally or recklessly, or by reason of negligence, 
disregards any IRC provision or Treasury regulation in connection with collecting the taxpayer’s federal tax liability.

9	 IRC § 6673(b)(1).
10	 IRC § 7482(c)(4) provides that the United States Courts of Appeals and the Supreme Court have the authority to impose a penalty in any case where the 

Tax Court’s decision is affirmed and the appeal was instituted or maintained primarily for delay or the taxpayer’s position in the appeal was frivolous or 
groundless.
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§§ 1912 and 1927 of Title 28 of the U.S. Code,11 and Rule 38 of the Federal Rules of 

Appellate Procedure12 (among other laws and rules of procedure) authorize federal courts to 

impose penalties against taxpayers or their representatives for raising frivolous arguments 

or using litigation tactics primarily to delay the collection process.  Because the sources of 

authority for imposing appellate-level sanctions are numerous and some of these sanctions 

may be imposed in nontax cases, this report focuses primarily on the IRC § 6673 penalty.  

ANALYSIS OF LITIGATED CASES

We analyzed 38 opinions issued between June 1, 2011, and May 31, 2012, that addressed 

the IRC § 6673 penalty.  Twenty-four of these opinions were issued by the Tax Court and 14 

were issued by U.S. Courts of Appeals in cases brought by taxpayers who sought review of 

the Tax Court’s imposition of the penalty.  Notably, the Courts of Appeals sustained the Tax 

Court’s position in all 14 cases.  

In nine cases, the Tax Court imposed penalties under IRC § 6673, with the amounts ranging 

from $1,000 to the maximum of $25,000.  In four cases, taxpayers prevailed when the IRS 

asked the court to impose a penalty, but in each case the court warned the taxpayers not 

to bring similar arguments in the future.13  Three taxpayers were represented by attorneys 

or other persons admitted to practice before the Tax Court; all 35 others appeared pro se 

(represented themselves).  The taxpayers in these cases presented a wide variety of argu-

ments that the courts have generally rejected on numerous occasions.  Upon encounter-

ing these arguments, the courts almost invariably cited the language set forth in Crain v. 

Commissioner:

We perceive no need to refute these arguments with somber reasoning and copious 

citation of precedent; to do so might suggest that these arguments have some colorable 

merit.  The constitutionality of our income tax system — including the role played 

within that system by the Internal Revenue Service and the Tax Court — has long been 

established.14

In the Tax Court cases we reviewed, taxpayers raised the following issues that the 

court deemed frivolous.  Consequently, the taxpayers were subject to a penalty under 

IRC § 6673(a)(1) (or, in some cases, the court warned that such arguments were frivolous 

and could lead to a penalty in the future if the taxpayers maintained the same positions):

11	 28 U.S.C. § 1912 provides that when the Supreme Court or a United States Court of Appeals affirms a judgment, the court has the discretion to award to 
the prevailing party just damages for the delay, and single or double costs.  28 U.S.C. § 1927 authorizes federal courts to sanction an attorney or any other 
person admitted to practice before any court of the United States or any territory thereof for unreasonably and vexatiously multiplying proceedings; such 
person may be required to personally pay the excess costs, expenses, and attorneys’ fees reasonably incurred because of his or her conduct. 

12	 Federal Rule of Appellate Procedure 38 provides that if a United States Court of Appeals determines an appeal is frivolous, the court may award damages 
and single or double costs to the appellee.

13	 See, e.g., Callihan v. Comm’r, T.C. Memo. 2011-268, appeal docketed, No. 12-11586 (11th Cir. Mar. 26, 2012).
14	 Crain v. Comm’r, 737 F.2d 1417, 1417-18 (5th Cir. 1984).
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■■ Citizens of certain states are not subject to income taxes:  Taxpayers in at least four 

cases argued that as residents of “independent” states, they are not subject to income 

taxes imposed by the United States government.15  In all four cases the court warned 

the taxpayers that asserting similar arguments in the future could result in imposition 

of the § 6673 penalty.  Husband and wife taxpayers in another case argued that only 

residents of “federal zones” or “IRS districts” were responsible for paying income taxes, 

and the court fined each taxpayer $20,000.16

■■ Taxpayers who disagree with how the government allocates spending should not be 
required to pay income taxes:  In at least one case, the taxpayer argued that he did not 

approve of how the government chose to spend revenue.17  Specifically, the taxpayer 

asserted that he disagreed with the wars in Afghanistan and Iraq and requiring him to 

pay income tax would violate the Nuremberg Principles.18  The court raised the § 6673 

penalty sua sponte and declined to impose the penalty, but warned the taxpayer that 

further similar conduct could result in the imposition of the penalty. 

■■ Only income earned from the United States government or entities associated with 
the United States government is taxable:  Taxpayers in at least two cases presented 

arguments that only federal government employees, public servants, those who earn 

income from the United States government, or those who earn income from feder-

ally licensed corporations are subject to the income tax.19  The Tax Court imposed the 

§ 6673 penalty in both cases.20

CONCLUSION

Taxpayers in the cases analyzed this year presented the same arguments raised and repeat-

ed year after year, which the courts routinely and universally reject.21  Taxpayers avoided 

the IRC § 6673 penalty in only four cases where the IRS requested it, demonstrating the 

willingness of the courts to penalize taxpayers when they offer frivolous arguments or in-

stitute a case merely for delay.  Where the IRS has not requested the penalty, the court may 

nonetheless raise the issue sua sponte, and in many cases imposes the penalty or cautions 

the taxpayer that similar future behavior will result in a penalty.22  Finally, the U.S. Courts 

of Appeals have shown their willingness to uphold the penalties imposed by the Tax Court 

without fail in the cases analyzed for the period between June 1, 2011, and May 31, 2012.

15	 See, e.g., Callihan v. Comm’r, T.C. Memo. 2011-268, appeal docketed, No. 12-11586 (11th Cir. Mar. 26, 2012) (taxpayer argued that services performed 
in Florida are not performed in the U.S. and therefore are not taxable); Carlson v. Comm’r, T.C. Memo. 2012-76, appeal docketed, No. 12-72030 (9th Cir. 
June 26, 2012) (taxpayer argued that as a resident of Washington or Oregon, she did not live in the U.S. and therefore was not subject to tax).

16	 Barry v. Comm’r, T.C. Memo. 2011-127.
17	 Thompson v. Comm’r, T.C. Memo. 2011-291.
18	 The Nuremberg Principles were guidelines developed after the trial of certain Nazi war criminals to determine what constitutes a war crime and a crime 

against humanity.
19	 See Parker v. Comm’r, T.C. Memo. 2012-66; Barry v. Comm’r, T.C. Memo. 2011-127.
20	 See id.
21	 See, e.g., National Taxpayer Advocate 2011 Annual Report to Congress 666-669.
22	 See, e.g., D’Arcy v. Comm’r, T.C. Memo. 2011-213 (court raised the issue sua sponte and warned the taxpayer not to assert similar arguments in the 

future).
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MLI 

#9
	 Relief From Joint and Several Liability Under IRC § 6015 

SUMMARY

Married couples may elect to file their federal income tax returns jointly or separately.  

Spouses filing joint returns are jointly and severally liable for any deficiency or tax due.1  

Joint and several liability permits the IRS to collect the entire amount due from either 

taxpayer.2

Internal Revenue Code (IRC) § 6015 provides three avenues for relief from joint and several 

liability.  Section 6015(b) provides “traditional” relief for deficiencies.  Section 6015(c) also 

provides relief for deficiencies for certain spouses who are divorced, separated, widowed, or 

not living together, by allocating the liability between the spouses.  Section 6015(f) provides 

“equitable” relief from both deficiencies and underpayments, but only applies if a taxpayer 

is not eligible for relief under IRC § 6015(b) or (c).  

We reviewed 39 federal court opinions involving relief under IRC § 6015 that were issued 

between June 1, 2011, and May 31, 2012.  The most significant issues the courts addressed 

this year are the effect of prior proceedings on the Tax Court’s jurisdiction and whether 

District Courts have jurisdiction to determine innocent spouse claims raised as a defense 

in a collection suit.  The Tax Court also decided a case that illustrates some of the dynamics 

involved when the IRS agrees that relief is appropriate but the other spouse opposes it.

PRESENT LAW

Traditional Innocent Spouse Relief Under IRC § 6015(b)

IRC § 6015(b) provides that a requesting spouse shall be partially or fully relieved from 

joint and several liability, pursuant to procedures established by the Secretary, if the 

requesting spouse can demonstrate that:

1.	A joint return was filed;

2.	There was an understatement of tax attributable to erroneous items of the nonrequest-

ing spouse;3

3.	Upon signing the return, the requesting spouse did not know or have reason to know 

of the understatement;

1	 IRC § 6013(d)(3).  We use the terms “deficiency” and “understatement” interchangeably for purposes of this discussion and the case table in Appendix III, 
even though IRC § 6015(b)(1)(D) and (f) expressly use the term “deficiency” and IRC § 6015(b)(1)(B) refers to an “understatement of tax.”

2	 The National Taxpayer Advocate, in the 2005 Annual Report to Congress, proposed legislation that would eliminate joint and several liability for joint filers.  
See National Taxpayer Advocate 2005 Annual Report to Congress 407.

3	 An erroneous item is any income, deduction, credit, or basis that is omitted from or incorrectly reported on the joint return.  See Treas. Reg. § 1.6015-1(h)
(4). 
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4.	Taking into account all the facts and circumstances, it is inequitable to hold the 

requesting spouse liable; and

5.	The requesting spouse elected relief within two years after the IRS began collection 

activities against him or her.4

A requesting spouse is eligible for a refund under this subsection so long as the requesting 

spouse made the payment and the requirements of IRC § 6511 have been met.5

Allocation of Liability Under IRC § 6015(c)

IRC § 6015(c) provides that the requesting spouse shall be relieved from liability for defi-

ciencies allocable to the nonrequesting spouse, pursuant to procedures established by the 

Secretary.  To obtain relief under this section, the requesting spouse must demonstrate that:

1.	A joint return was filed;

2.	At the time relief was elected, the joint filers were unmarried, legally separated, wid-

owed, or had not lived in the same household for the 12 months immediately preced-

ing the election; and

3.	The election was made within two years after the IRS began collection activities with 

respect to the requesting spouse.

This election allocates to each joint filer the portion of the deficiency attributable to each 

filer as calculated under the allocation provisions of IRC § 6015(d).  A taxpayer is ineligible 

to make an election under IRC § 6015(c) if the IRS demonstrates that, at the time he or 

she signed the return, the requesting taxpayer had “actual knowledge” of any item giving 

rise to the deficiency.6  Relief is not available for amounts attributable to fraud, fraudulent 

schemes, or certain transfers of disqualified assets.7  Finally, no credit or refund is allowed 

as a result of relief granted under IRC § 6015(c).8

Equitable Relief Under IRC § 6015(f)

IRC § 6015(f) provides that the Secretary may relieve a taxpayer from liability for both 

deficiencies and underpayments9 where the taxpayer demonstrates that:

1.	Relief under IRC § 6015(b) or (c) is unavailable; and

4	 Not all actions that involve collection will trigger the two-year period of limitations.  Under the regulations, only the following four events constitute “col-
lection activity” that will start the two-year period: (1) an IRC § 6330 notice; (2) an offset of an overpayment of the requesting spouse against the joint 
income tax liability under IRC § 6402; (3) the filing of a suit by the United States against the requesting spouse for the collection of the joint tax liability; 
and (4) the filing of a claim by the United States to collect the joint tax liability in a court proceeding in which the requesting spouse is a party or which 
involves property of the requesting spouse.  Treas. Reg. § 1.6015-5(b)(2).

5	 IRC 6015(g)(1).  See Footnote 17 for an explanation of the general time period for filing refund claims under IRC § 6511.    
6	 IRC § 6015(c)(3)(C).
7	 IRC § 6015(c)(4), (d)(3)(C).
8	 IRC § 6015(g)(3).
9	 An underpayment of tax occurs when the tax is properly shown on the return but is not paid.  Washington v. Comm’r, 120 T.C. 137, 158-59 (2003).
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2.	Taking into account all the facts and circumstances, it would be inequitable to hold the 

taxpayer liable for the underpayment or deficiency.

Previously, the IRS incorporated the statutory two-year deadline found in IRC § 6015 (b)(1)(E) and 

(c)(3)(B) into the section 6015 regulations and thereby imposed the two-year rule on requests 

for equitable relief under IRC § 6015(f).10  In 2009, the Tax Court, in Lantz v. Commissioner, 

held the regulation imposing the two-year rule invalid.11  The IRS appealed the Tax Court’s 

Lantz and similar decisions, and three Courts of Appeal ultimately held that the regula-

tion was valid.12  In the meantime, the Tax Court continued to hold the regulation invalid, 

and the issue was appealed to other Courts of Appeal.13  The National Taxpayer Advocate 

consistently advocated for removal of the two-year rule that prevented taxpayers from 

obtaining equitable relief.14  As reported last year, on July 25, 2011, the IRS announced that, 

notwithstanding three appellate court decisions that upheld the validity of the regulation, 

the regulations issued under IRC § 6015 would be revised to remove the two-year rule for 

requests for equitable relief.15  Cases in litigation would be resolved consistently with this 

decision; pending modification of the regulation to formally remove the two-year rule, 

taxpayers requesting equitable relief under IRC § 6015(f) after July 25, 2011, may do so 

without regard to when the first collection activity was taken.  Taxpayers must file requests 

for equitable relief within the period of limitation on collection in IRC § 650216 or, for any 

credit or refund of tax, within the period of limitation in IRC § 6511.17  

10	 Treas. Reg. §1.6015-5(b)(1).
11	 132 T.C. 131 (2009).
12	 Lantz v. Comm’r, 607 F.3d 479 (7th Cir. 2010) rev’g and remanding 132 T. C. 131 (2009); Mannella v. Comm’r, 631 F.3d 115 (3d Cir. 2011) rev’g and 

remanding 132 T.C. 196 (2009); Jones v. Comm’r, 642 F.3d 459 (4th Cir. 2011), rev’g and remanding T.C. Docket No. 17359-08 (May 28, 2010).
13	 Adhering to the rule in Golsen v. Comm’r, 54 T.C. 742, 757 (1970), aff’d. 445 F.2d 985 (10th Cir. 1971), that the Tax Court will defer to a Court of Appeals 

decision which is squarely on point where appeal from the Tax Court decision lies to that Court of Appeal, the Tax Court continued to hold the regulation in-
valid in cases appealable to other circuits.  See, e.g., Young v. Comm’r, T.C. Docket No. 12718-09 (May 12, 2011); Pullins v. Comm’r, 136 T.C. 432 (2011); 
Stephenson v. Comm’r, T.C. Memo. 2011-16;  Hall v. Comm’r, 135 T.C. 374, appeal dismissed (6th Cir. Aug. 2, 2011); Buckner v. Comm’r, T.C. Docket No. 
12153-09, appeal dismissed (6th Cir. July 27, 2011); Carlile v. Comm’r, T.C. Docket No. 11567-09, appeal dismissed (9th Cir. Dec. 8, 2010); Payne v. 
Comm’r, T.C. Docket No. 10768-09, appeal dismissed (9th Cir. July 25, 2011); Coulter v. Comm’r, T.C. Docket No. 1003-09, appeal dismissed (2d Cir. Aug. 
4, 2011).    

14	 National Taxpayer Advocate 2010 Annual Report to Congress 377 (Legislative Recommendation: Allow Taxpayers to Request Equitable Relief Under Internal 
Revenue Code Section 6015 (f) or 66(c) at Any Time Before Expiration of the Period of Limitations on Collection and to Raise Innocent Spouse Relief as a 
Defense in Collection Actions); vol. 2 at 1-12 (Unlimit Innocent Spouse Equitable Relief); National Taxpayer Advocate 2006 Annual Report to Congress 540 
(Legislative Recommendation: Eliminate the Two-Year Limitation Period for Taxpayers Seeking Equitable Relief under IRC § 6015 or 66).

15	 IR 2011-80 (July 25, 2011), available at http://www.irs.gov/uac/Two-Year-Limit-No-Longer-Applies-to-Many-Innocent-Spouse-Requests.  Details of the 
changes to the rule are provided in Notice 2011-70, 2011-2 C.B. 135 (July 25, 2011), available at http://www.irs.gov/pub/irs-drop/n-11-70.pdf.  The No-
tice contains transitional rules and provides that pending litigation will be managed consistently with the removal of the two-year rule.  See also CC-Notice 
2011-017 (July 25, 2011), providing direction for Chief Counsel attorneys handling cases docketed with the Tax Court that involve the two-year deadline.  

16	 The statutory period of limitations on collection is generally ten years after the date the tax is assessed.  IRC § 6502(a).  However, a variety of statutory pro-
visions may extend or suspend the collection period.  For example, if a court proceeding to collect the tax is brought, such as a suit to reduce a tax liability 
to judgment, the period of limitations on collection is extended.  Therefore, the period of limitations on collection could exceed ten years and a claim for 
innocent spouse relief would be valid at any point during that time.

17	 Generally, taxpayers must request a refund within three years from the date their return was filed, or two years from the time the tax was paid, whichever 
occurs later, or, if no return was filed, within two years from the time the tax was paid.  IRC § 6511(a).  If taxpayers meet the three-year requirement, they 
can recover payments made during the three-year period that precedes the date of the refund request, plus the period of any extension of time for filing the 
return.  However, taxpayers who do not meet the three-year requirement can recover only payments made during the two-year period preceding the date of 
the refund request.  IRC § 6511(b)(2). 

http://www.irs.gov/pub/irs-drop/n-11-70.pdf
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Revenue Procedure 2003-61 lists some of the factors the IRS has considered in determining 

whether equitable relief is appropriate.18  In January 2012, the IRS issued a proposed reve-

nue procedure to supersede Rev. Proc. 2003-61.19  IRS Chief Counsel attorneys immediately 

applied the provisions of the proposed revenue procedure in docketed Tax Court cases, as 

did the court.20  However, taxpayers were advised to notify the IRS in their applications for 

relief (or supplement existing applications) if they would receive more favorable treatment 

under one or more of the factors provided in Revenue Procedure 2003-61.  The IRS would 

then apply those factors until the proposed new revenue procedure was finalized.  

Factors common to both the old and new guidance include marital status, economic hard-

ship, knowledge or reason to know, legal obligations of the nonrequesting spouse, signifi-

cant benefit to the requesting spouse, and compliance with income tax laws.  Abuse was an 

additional factor under Revenue Procedure 2003-61; the proposed guidance removed abuse 

as a separate factor, but clarified the effect abuse has on the analysis generally and on the 

knowledge factor and significant benefit factors specifically.21  

Rights of Nonrequesting Spouse

The individual with whom the requesting spouse filed the joint return is generally referred 

to as a “nonrequesting spouse,” and is granted certain rights by IRC § 6015.  The nonre-

questing spouse must be notified and given an opportunity to participate in any adminis-

trative proceedings concerning a claim under IRC § 6015.22  Further, if during the adminis-

trative process full or partial relief is granted to the requesting spouse, the nonrequesting 

spouse can file a protest and receive an administrative conference in the IRS Appeals 

function.23  The nonrequesting spouse does not have the right to petition the Tax Court in 

response to the IRS’s administrative determination regarding IRC § 6015 relief.24  If the 

requesting spouse files a Tax Court petition, the nonrequesting spouse must receive notice 

of the Tax Court proceeding and has an unconditional right to intervene in the proceeding 

to dispute or support the requesting spouse’s claim for relief.25  However, an intervening 

spouse has no standing to appeal the Tax Court’s decision to the United States Court of 

Appeals.26  

18	 Rev. Proc. 2003-61, 2003-2 C.B. 296.  
19	 Notice 2012-8 (Jan. 5, 2012), 2012-4 I.R.B. 309, available at http://www.irs.gov/irb/2012-04_IRB/ar09.html.  The Department of Treasury and the IRS 

invited public comment on the proposed guidance and on the administration of the IRS’s innocent spouse program by Feb. 21, 2012. 
20	 CC-Notice 2012-004 (Jan. 5, 2012), available at http://www.irs.gov/pub/irs-ccdm/cc-2012-004.pdf.  See Sriram v. Comm’r, T.C. Memo. 2012-91, in 

which the Tax Court analyzed the claim under the provisions of Rev. Proc. 2003-61 and Notice 2012-8.
21	 Notice 2012-8, §§ 4.01(5), (7)(d); 4.02(3); 4.03(2)(c)(iv), (e).
22	 IRC § 6015(h)(2).
23	 Rev. Proc. 2003-19, 2003-5 C.B. 371.
24	 Maier v. Comm’r, 119 T.C. 267 (2002), aff’d, 360 F.3d 361 (2d Cir. 2004) (holding that no provisions in IRC § 6015 allow the nonrequesting spouse to 

petition the Tax Court from a notice of determination).
25	 Van Arsdalen v. Comm’r, 123 T.C. 135 (2004).   
26	 Baranowicz v. Comm’r, 432 F.3d 972 (9th Cir. 2005).

http://www.irs.gov/irb/2012-04_IRB/ar09.html
http://www.irs.gov/pub/irs-ccdm/cc-2012-004.pdf
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Judicial Review 

Taxpayers seeking relief under IRC § 6015 generally file Form 8857, Request for Innocent 

Spouse Relief.27  After reviewing the request, the IRS issues a final notice of determination 

granting or denying relief in whole or in part.  The taxpayer has 90 days from the date the 

IRS mails the notice to file a petition with the Tax Court.28  The Tax Relief and Health Care 

Act of 2006 amended IRC § 6015(e) to expressly provide that the Tax Court has jurisdiction 

in stand-alone cases to review IRC § 6015(f) determinations, even where no deficiency has 

been asserted.29  

ANALYSIS OF LITIGATED CASES

We analyzed 39 opinions issued between June 1, 2011, and May 31, 2012, including 32 Tax 

Court opinions, one each from the United States Courts of Appeals for the Third, Fourth, 

and Ninth Circuits, one from the Court of Federal Claims, and three from U.S. District 

Courts.  In one Tax Court opinion, both spouses sought relief and the court consolidated 

their cases for trial, briefing, and opinion.30  Because that opinion considered each spouse’s 

claim separately, the total number of cases we analyze is 40.  Fifty-three percent of the cases 

(21 of 40) were decided in favor of the IRS (including one case in which only the intervenor 

opposed granting relief);31 28 percent (11 of 40) in favor of the requesting spouse (includ-

ing four cases in which only the intervenor opposed granting relief); and 20 percent (eight 

of 40) ended in split decisions.  In 45 percent (18 of 40) of the cases, the taxpayers were pro 

se (i.e., they represented themselves).  Taxpayers prevailed in 17 percent (three of 18) of the 

cases in which they proceeded pro se; four other pro se taxpayers obtained split decisions.  

The nonrequesting spouse intervened in 38 percent of the cases (15 of 40).

Eighty-three percent of the cases (33 of 40) involved an analysis of whether to grant relief.  

Thirty percent of the cases (12 of 40) involved procedural issues,32 with 83 percent (ten of 

12) of these cases decided in favor of the IRS, and 17 percent (two of 12) in favor of the 

taxpayer. 

27	 See IRS Form 8857, Request for Innocent Spouse Relief (Sept. 2010).  
28	 IRC § 6015(e)(1)(A)(ii).  In 2001, IRC § 6015(e) provided for Tax Court review of deteminations under IRC 6015(b) or (c), and it was not clear that taxpay-

ers seeking relief only under IRC § 6015(f) could obtain Tax Court review.  The National Taxpayer Advocate recommended amending IRC § 6015(e) to clarify 
that taxpayers have the right to petition the Tax Court for review of determinations made only under IRC § 6015(f).  See National Taxpayer Advocate 2001 
Annual Report to Congress 159-65 (Key Legislative Recommendation: Joint and Several Liability Final Determination Rights).  The statute was so clarified 
in 2006.  See Pub. L. 109-432, Title IV, § 408(a). 

29	 Pub. L. No. 109-432, Div. C, § 408(a), (c), 120 Stat. 2922, 3061-62 (2006).  The filing of a Tax Court petition in response to the final notice of determina-
tion or after the IRC § 6015 claim is pending for six months is often referred to as a “stand-alone” proceeding, because jurisdiction is predicated on IRC § 
6015(e) and not deficiency jurisdiction under IRC § 6213.

30	 Gaitan v. Comm’r, T.C. Memo 2012-3.
31	 These percentages add up to more than 100 due to rounding.  In Nunez v. Comm’r, T.C. Memo. 2012-121, the IRS at trial conceded, taking the position 

that the requesting spouse was entitled to relief.  Only the intervenor opposed granting relief.  The Tax Court did not accept the government’s concession 
and agreed with the intervenor, holding that relief was not appropriate.  Although the Tax Court did not follow the position taken by the IRS, because the Tax 
Court’s decision allows the IRS to collect the full liability as a result of the decision, it is counted as having been decided in favor of the IRS.

32	 The percentages add up to more than 100 and the number of cases adds up to more than 40 because five cases addressed procedural issues and also 
contained an analysis of whether to grant relief on the merits.
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Of the 33 cases decided on the merits, 45 percent (15 of 33) were decided in favor of the 

IRS, 30 percent (ten of 33) in favor of the taxpayer, and in 24 percent (eight cases) the court 

split its decision.  See Table 9 in Appendix III for a detailed breakdown of the cases.

Procedural Issues

Three Tax Court cases addressed the effect of prior proceedings on the court’s jurisdiction.  

In two of the cases, the taxpayer was prevented by the doctrine of res judicata from re-

questing innocent spouse relief.33  In one case, the taxpayer was permitted to raise the issue 

even though he could have requested relief in a prior deficiency proceeding.34  Additionally, 

two district courts continued the disturbing trend of holding that a taxpayer was not 

entitled to raise innocent spouse relief as a defense in a collection suit.35

Harbin v. Commissioner, Koprowski v. Commissioner, and Beach v. Commissioner

In Harbin v. Commissioner,36  Mr. and Mrs. Harbin petitioned the Tax Court for review 

of the IRS’s determination of tax deficiencies with respect to joint returns they filed for 

two years.  The deficiencies arose in part from Mrs. Harbin’s disallowed gambling losses.  

Mr. Harbin prepared the returns based on documents and gambling records Mrs. Harbin 

provided, but was unaware of her actual losses and the understatements of tax attributable 

to her gambling when he signed the returns.  It appeared that Mrs. Harbin maintained 

different records than those she provided Mr. Harbin, which she produced to the IRS 

during the examination of the returns.  Consequently, Mr. Harbin had a viable claim for 

innocent spouse relief under IRC § 6015(b).  His interest in the deficiency case was adverse 

to Mrs. Harbin’s interest in contesting the deficiencies because to qualify for relief under 

IRC § 6015(b), Mr. Harbin would have to prove the deficiencies were attributable to Mrs. 

Harbin’s erroneous items.37  

In their deficiency case, Mr. and Mrs. Harbin were represented by the same attorney.  For 

the attorney, under the circumstances this was a conflict of interest,38 which he evidently 

did not recognize and did not disclose to the Harbins.39  The same attorney also represented 

33	 Koprowski v. Comm’r, 138 T.C. 54 (2012); Beach v. Comm’r, T.C. Memo. 2011-218.
34	 Harbin v. Comm’r, 137 T.C. 93 (2011) appeal dismissed (7th Cir. June 6, 2012).
35	 United States v. LeBeau, 109 A.F.T.R.2d (RIA) 1369 (S.D.Cal. 2012); United States v. Miles, 109 A.F.T.R.2d (RIA) 1602 (N.D.Cal. 2012).
36	 137 T.C. 93 (2011) appeal dismissed (7th Cir. June 6, 2012).
37	 Harbin v. Comm’r, 137 T.C. 93 n. 2.
38	 Rule 1.7 of the American Bar Association (ABA) Model Rules of Professional Conduct, Conflict Of Interest: Current Clients, available at http://www.

americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_7_conflict_of_interest_current_clients.
html, provides:  “(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation involves a concurrent conflict of interest.  
A concurrent conflict of interest exists if: (1) the representation of one client will be directly adverse to another client.”  Paragraph (b) of Rule 1.7, which 
sets forth the conditions under which the representation may be permissible, includes the requirement that “each affected client gives informed consent, 
confirmed in writing.”  Rule 24(g), Tax Court Rules of Practice and Procedure, Conflict of Interest, provides: “If any counsel of record… (2) represents more 
than one person with differing interests with respect to any issue in a case… then such counsel must either secure the informed consent of the client…; 
withdraw from the case; or take whatever other steps are necessary to obviate a conflict of interest or other violation of the ABA Model Rules of Profes-
sional Conduct, and particularly Rules 1.7, 1.8, and 3.7 thereof.”

39	 Harbin v. Comm’r, 137 T.C. 93, 96.  It appears that the attorney first became aware of his conflict of interest in the deficiency case when informed by IRS 
Counsel in the course of the innocent spouse case.  

http://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_7_conflict_of_interest_current_clients.html
http://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_7_conflict_of_interest_current_clients.html
http://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_7_conflict_of_interest_current_clients.html
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both Mr. and Mrs. Harbin in their divorce proceeding, which was finalized shortly before 

trial in the deficiency case.  The deficiency case was settled without trial and without either 

party requesting innocent spouse relief, and the Tax Court’s decision reflecting the stipu-

lated settlement became final.  

When the IRS applied Mr. Harbin’s overpayment of tax from a later tax year to the liability 

from one of the years at issue in the prior deficiency proceeding, Mr. Harbin requested in-

nocent spouse relief, which the IRS denied.  Mr. Harbin petitioned the Tax Court for review 

of that determination, and the former Mrs. Harbin intervened in the case.  The IRS con-

tended that Mr. Harbin’s innocent spouse claim was barred by res judicata, which prevents 

relitigation of a taxpayer’s liability for a given tax year both as to matters actually litigated 

in the prior suit and those that could have been raised.40  IRC § 6015(g)(2) provides, how-

ever, that a final court decision in a prior proceeding will not be conclusive with respect to 

the qualification of a taxpayer as an innocent spouse, if that was not at issue in the prior 

proceeding and the court determines the taxpayer did not meaningfully participate in the 

prior proceeding.  Whether a taxpayer “participated meaningfully” in the prior litigation 

depends on the facts and circumstances; there is no statutory or judicial definition of the 

term.41

Innocent spouse relief was not at issue in the prior deficiency proceeding, so the court 

examined Mr. Harbin’s participation in the prior proceeding to determine whether res 

judicata barred his claim.  Considering that Mrs. Harbin’s gambling activities gave rise to 

the deficiency, that only she had personal knowledge of her winnings and losses, and that 

she maintained and provided the gambling records, the court found Mrs. Harbin effectively 

had exclusive control over the prior deficiency case.  Mr. Harbin’s participation in that case 

was through the attorney who proceeded in spite of a conflict of interest, which limited 

his ability to represent Mr. Harbin and obstructed Mr. Harbin’s opportunity to request 

innocent spouse relief.42  Mr. Harbin was never advised of the possibility of requesting 

innocent spouse relief in the prior proceeding.  Based on the facts and circumstances, the 

court found Mr. Harbin had not participated meaningfully in the deficiency proceeding and 

therefore his claim for relief was not barred by the doctrine of res judicata.  

The parties had stipulated that if Mr. Harbin’s claim was not barred, he met several of 

the requirements for relief under IRC § 6015(b): that a joint return was filed, that the 

understatement was attributable to the erroneous items of the other joint filer, and that 

40	 As the Supreme Court, in Comm’r v. Sunnen, 333 U.S. 591, 597-98, (1948), explained, the doctrine of res judicata  “rests upon considerations of economy 
of judicial time and public policy favoring the establishment of certainty in legal relations. The rule provides that when a court of competent jurisdiction has 
entered a final judgment on the merits of a cause of action, the parties to the suit and their privies are thereafter bound ‘not only as to every matter which 
was offered and received to sustain or defeat the claim or demand, but as to any other admissible matter which might have been offered for that purpose.’ 
Cromwell v. County of Sac, 94 U.S. 351, 352, 24 L.Ed. 195.”  Moreover, “[i]ncome taxes are levied on an annual basis.  Each year is the origin of a new 
liability and of a separate cause of action.  Thus if a claim of liability or non-liability relating to a particular tax year is litigated, a judgment on the merits is 
res judicata as to any subsequent proceeding involving the same claim and the same tax year.”

41	 Harbin v. Comm’r, 137 T.C. 93, 98.
42	 Id. at 99.
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the request for relief was timely.  The court needed only to address the issue of whether 

Mr. Harbin knew or should have known of the understatement, and whether, taking into 

account all the facts and circumstances, it would be inequitable to hold him liable for the 

deficiencies.  The court found it compelling that Mrs. Harbin apparently showed records 

to the IRS that she had not shown to Mr. Harbin, and found he was entitled to relief under 

IRC § 6015(b).

Koprowski v. Commissioner

In Koprowski v. Commissioner,43 the IRS determined a deficiency in tax with respect to 

Mr. and Mr. Koprowski’s joint 2006 return.  The Koprowskis petitioned the Tax Court for 

review of the determination, and elected to proceed under the small tax case procedures 

provided by IRC § 7463.44  Both Mr. and Mrs. Koprowski signed the petition and three 

subsequent court filings.  One of the filings stated that Mr. Koprowski was seeking in-

nocent spouse relief and had already requested it from the IRS.  When the Koprowskis’ 

case was called from the calendar for trial, both Mr. and Mrs. Koprowski were present, and 

Mr. Koprowski spoke for the couple in scheduling further proceedings.  Later that day, the 

Koprowskis, who had not been represented by counsel, were assisted by volunteer counsel 

and ultimately conceded their case in full without further proceedings.  The Tax Court 

entered its decision sustaining the deficiencies in November 2009.

In May 2010, the IRS denied Mr. Koprowski’s request for innocent spouse relief, and 

he petitioned the Tax Court for review of that determination.  The IRS argued that Mr. 

Koprowski’s claim was barred by the doctrine of res judicata.  The court agreed, noting 

that res judicata attaches to judgments rendered in small tax cases conducted pursuant to 

IRC § 7463.45  In considering whether the IRC § 6015(g)(2) exception to the doctrine of res 

judicata applied, the court found that innocent spouse relief had been placed in issue in the 

prior proceeding by one of the Koprowskis’ court filings and that Mr. Koprowski meaning-

fully participated in the prior proceeding.  The claim was therefore barred, even though 

the issue was not actually litigated.  The court affirmed the IRS’s denial of Mr. Koprowski’s 

innocent spouse claim. 

Beach v. Commissioner

In Beach v. Commissioner,46  Mr. Beach petitioned the Tax Court for review of an asserted 

deficiency arising from the joint 2004 tax return he filed with his spouse, who was not a 

43	 138 T.C. 54 (2012).
44	 IRC § 7463(a) provides that in deficiency cases where the amount in controversy is $50,000 or less for any one taxable year, taxpayers may opt to proceed 

in accordance with Tax Court rules for small tax cases.  Title XVII of the Tax Court’s Rules of Practice & Procedure set forth rules applicable in small tax 
cases.  Generally, proceedings in small tax cases are less formal and entail a more relaxed approach to admitting evidence than in regular tax cases.  
However, decisions in small tax cases are not subject to appeal.

45	 The court explicitly left open the question of whether the related doctrine of collateral estoppel would likewise attach to judgments in small tax cases.  A 
concurring opinion expressed the view that it would.  Koprowski v. Comm’r, 138 T.C. 54, 66-67 (Holmes, J., concurring).

46	 T.C. Memo. 2011-218.
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party to the deficiency case.47  Mr. Beach agreed with the IRS’s Appeals Officer to settle the 

case, and the Tax Court entered its decision in August 2008 based on the parties’ stipula-

tion.  Mr. Beach did not request innocent spouse relief in that proceeding, but Mrs. Beach 

did and the IRS granted it.48  Mr. Beach then also requested innocent spouse relief, which 

the IRS denied, and Mr. Beach petitioned the Tax Court for review of that determination.  

The IRS contended that Mr. Beach’s claim was barred by res judicata, and the court agreed, 

noting that it would be “difficult for us to fathom what participating meaningfully would 

mean [for purposes of IRC § 6015(g)(2)] if petitioner did not do it in the prior proceeding.”49  

Mr. Beach, as the sole party to the deficiency case, exercised exclusive control over it.  He 

alone met with the Appeals Officer, negotiated the settlement, and signed the decision 

document.  The doctrine of res judicata barred him from raising the innocent spouse claim 

he could have raised in the prior proceeding.

United States v. LeBeau and United States v. Miles

The Le Beau and Miles cases50 continued the disturbing trend, identified by the National 

Taxpayer Advocate in past Annual Reports to Congress, of restricting a taxpayer’s ability to 

raise IRC § 6015 as a defense in district court proceedings.51  IRC § 6015 (e)(1)(A) provides 

that an individual who seeks relief from joint liability may, “in addition to any other rem-

edy provided by law,” petition the Tax Court to determine the appropriate relief available.  

Other statutory provisions and judicial precedent make clear that taxpayers may raise IRC 

§ 6015 in a variety of contexts.52  This year, one district court, in U.S. v. Melot, considered 

the defense in a suit to reduce joint federal tax assessments to judgment and to foreclose 

federal tax liens.53  However, in the LeBeau and Miles cases, two California district courts, 

relying on United States v. Boynton, held that they do not have jurisdiction over IRC § 6015 

47	 Mr. Beach’s deficiency case, like the Koprowskis’, was designated as a small tax case, but Mr. Beach did not argue that the doctrine of res judicata does 
not apply in small tax cases.  T.C. Memo. 2011-218.

48	 The deficiency at issue arose from disputed expenses and losses claimed with respect to rental properties that were Mr. Beach’s separate properties.  T.C. 
Memo. 2011-218.

49	 T.C. Memo. 2011-218, slip. op at 6.
50	 United States v. LeBeau, 109 A.F.T.R.2d (RIA) 1369 (S.D.Cal. 2012); United States v. Miles, 109 A.F.T.R.2d (RIA) 1602 (N.D.Cal. 2012).
51	 See National Taxpayer Advocate 2010 Annual Report to Congress 504; National Taxpayer Advocate 2009 Annual Report to Congress 487; National Taxpayer 

Advocate 2008 Annual Report to Congress 524; National Taxpayer Advocate 2007 Annual Report to Congress 631.  Moreover, the National Taxpayer 
Advocate three times recommended that legislation clarify that taxpayers may raise relief under IRC §§ 6015 and 66 as a defense in collection actions.  
See National Taxpayer Advocate 2010 Annual Report to Congress 377; National Taxpayer Advocate 2009 Annual Report to Congress 378; National Taxpayer 
Advocate 2007 Annual Report to Congress 549.

52	 See IRC §§ 6320(c) and 6330(c)(2)(A)(i) (pertaining to collection due process proceedings); IRC § 6213 and Corson v. Comm’r, 114 T.C. 354, 363 
(2000) (pertaining to deficiency proceedings); 11 U.S.C.A.§ 505(a) (pertaining to bankruptcy proceedings); and IRC § 7422 (pertaining to refund suits).

53	 United States v. Melot, 109 A.F.T.R.2d (RIA) 1568 (D.N.M. 2012), appeal dismissed, (10th Cir. Aug. 1, 2012) (holding that relief under IRC § 6015 was not 
available because the taxpayer requesting relief had not filed a joint return, and that relief under IRC § 66 was not available because the taxpayer did not 
establish that she did not know, and had no reason to know, of the item of community income giving rise to the unpaid tax).
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claims raised as a defense in an action to reduce joint federal tax assessments to judgment 

or in a foreclosure suit.54  

In LeBeau, Mrs. LeBeau was denied innocent spouse relief by the IRS55 and did not petition 

the Tax Court for review.  When Mrs. LeBeau sought to raise innocent spouse as a defense 

in a suit to reduce joint tax liabilities to judgment, the court, citing Boynton, held, “[t]he dis-

trict court has jurisdiction to decide an innocent spouse issue only when the taxpayer files 

a refund suit in the district court while a § 6015 petition is pending with the Tax Court…. 

Otherwise, the district court has no jurisdiction to decide an innocent spouse claim.”56  Mrs. 

LeBeau was not permitted to raise her innocent spouse claim as a defense.  

In Miles, Mrs. Miles sought innocent spouse relief for the first time as a defense in a suit to 

reduce joint tax liabilities to judgment and to foreclose federal tax liens.57  The court also 

relied on Boynton for the proposition that “the district court has no jurisdiction to consider 

the innocent spouse defense when the taxpayer has not first sought such relief with the 

IRS.”58  

Relief on the Merits

While the courts considered many factors in determining the appropriateness of relief 

on the merits under IRC § 6015, the most significant factor was whether the requesting 

taxpayer had actual or constructive knowledge that there was a deficiency or that the 

nonrequesting spouse would not pay the tax.  All three avenues for relief contain a knowl-

edge element or factor, making it the linchpin in most of the courts’ analyses.59  Actual or 

constructive knowledge was a factor in 28 of the 33 cases decided on the merits.  These 

cases suggest that determining what a taxpayer knew or should have known will continue 

to generate a significant amount of controversy as long as joint filers are taxed on their 

combined incomes and remain jointly and severally liable for the tax that must be shown 

on the return.  

In five decisions, the IRS agreed relief would be appropriate for at least one of the years 

at issue and only the intervening spouse opposed relief.  In one such case, the Tax Court 

54	 United States v. Boynton, 99 A.F.T.R.2d (RIA) 920 (S.D. Cal. 2007) (holding that the district court has no jurisdiction to consider the innocent spouse 
defense when the taxpayer has not first sought such relief with the IRS, reasoning that otherwise a district court and the Tax Court would have concurrent 
jurisdiction over the claim and might be placed in the position of adjudicating the same issues at the same time).  District courts in other jurisdictions have 
also not permitted the defense.  See United States v. Wallace, 105 A.F.T.R.2d 2827 (S.D. Ohio 2010), adopted by 105 A.F.T.R.2d (RIA) 2831 (S.D. Ohio 
2010) (relying on Boynton); United States v. Bucy, 100 A.F.T.R.2d (RIA) 6666 (S.D. W. Va. 2007); United States v. Feda, 97 A.F.T.R.2d (RIA) 1985, 1989 
(N.D. Ill. 2006) (taxpayer could not raise IRC § 6015 as a defense in a suit to reduce joint federal tax assessments to judgment); United States v. Cawog, 
97 A.F.T.R.2d (RIA) 3069 (W.D. Pa. 2006), appeal dismissed (3d Cir. July 5, 2007) (taxpayer could not raise IRC § 6015 as a defense in a suit to foreclose 
tax liens).

55	 United States v. LeBeau, 109 A.F.T.R.2d (RIA) 1369 (S.D.Cal. 2012).
56	 Id., slip op. at 7-8.  
57	 United States v. Miles, 109 A.F.T.R.2d (RIA) 1602 (N.D.Cal. 2012).
58	 Id., slip op. at 7.
59	 See IRC § 6015(b)(1)(C); § 6015(c)(3)(C); Rev. Proc. 2003-61, 2003-2 C.B. 296 §§ 4.02(1)(b) and 4.03(2)(a)(iii); Notice 2012-8, §§ 4.02(3) and 

4.03(2)(c), 2012-4 I.R.B. 309.
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granted relief and decided the taxpayer could not recover from the IRS the portion of litiga-

tion costs that arose after the IRS conceded relief was appropriate.60

In Pounds v. Commissioner, Mrs. Pounds and her former spouse, Mr. Johnson, filed a joint 

return for 2004.61  After they were audited, they consented to the assessment of deficiencies 

that arose from omitted income and disallowed deductions from Mr. Johnson’s business.  

Mrs. Pounds then requested innocent spouse relief, which the IRS denied.  Mrs. Pounds 

petitioned the Tax Court for review, unaware that the IRS had reversed its position and 

had issued a revised determination granting innocent spouse relief under IRC § 6015(c).  

If Mrs. Pounds had known the IRS had changed its mind, she would have had no need to 

petition the Tax Court.  After she filed the petition, if Mrs. Pounds and the IRS had been the 

only parties to the case, the matter could have been resolved without further proceedings.  

However, Mr. Johnson, upon being notified of the Tax Court proceeding, exercised his right 

to intervene as a party to the case, claiming Mrs. Pounds was not entitled to relief under 

IRC § 6015(c) because she had actual knowledge, at the time she signed the return at issue, 

of the items giving rise to the deficiency.

The Tax Court noted a difficulty in cases where only the intervening spouse opposes grant-

ing relief and actual knowledge is at issue.  The IRS, which under IRC § 6015(c) would nor-

mally bear the burden of showing that a requesting spouse knew of an item giving rise to a 

deficiency, may favor granting relief and may therefore no longer be adverse to the request-

ing spouse.  Rather than shifting the burden of proof to the intervening spouse, the court 

has resolved this difficulty “by determining whether actual knowledge has been established 

by a preponderance of the evidence as presented by all three parties.”62  The IRS introduced 

no evidence at trial other than the stipulated facts.  Mrs. Pounds and Mr. Johnson both testi-

fied, and Mr. Johnson introduced documentary evidence in support of his position.  The 

Tax Court held that Mrs. Pounds did not have actual knowledge of the understatement and 

granted relief under IRC § 6015(c).  In its order and decision, the Tax Court further decided 

that pursuant to IRC § 7430 Mrs. Pounds was entitled to recover $12,779 from the IRS, 

representing her administrative costs and part of her litigation costs.63  However, the litiga-

tion costs incurred after the initial stages of the proceeding, attributable to Mr. Johnson’s 

participation in the case, were not allocable to the IRS and were not recoverable under  

IRC § 7430.

60	 The requesting spouse does not always obtain relief when only the intervenor is opposed.  In one case, Nunez v. Comm’r, T.C. Memo. 2012-121, the Tax 
Court accepted the intervenor’s position and denied relief even though the IRS argued that relief would be appropriate. 

61	 Pounds v. Comm’r, T.C. Memo. 2011-202.
62	 Pounds v. Comm’r, T.C. Memo. 2011-202, slip op. at 13, citing Knight v. Comm’r, T.C. Memo. 2010-242, McDaniel v. Comm’r, T.C. Memo. 2009-137, and 

Stergios v. Comm’r, T.C. Memo. 2009-15.
63	 Order and Decision in Tax Court docket no. 30363-09 (May 9, 2012).  IRC § 7430 provides for the award of reasonable costs for an administrative or court 

proceeding under certain circumstances when the taxpayer is the prevailing party.  Any such costs must be allocable to the United States and not to any 
other party.  IRC § 7430(b)(2).  As the court explained in an earlier order (Apr. 5, 2012), the IRS conceded the award of Mrs. Pounds’ administrative costs.  
As for litigation costs, because Mrs. Pounds initiated the court proceeding in response to a notice of determination the IRS then renounced, she could 
recover litigation costs she incurred in connection with the initial pleadings in the case.  The fact that the case progressed beyond that point, however, was 
due to Mr. Johnson’s intervention (rather than to the repudiated IRS notice).  
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CONCLUSION

This year, in cases decided on the merits, the IRS fully prevailed less than half the time.  

In order to avoid imposing unnecessary burden on taxpayers, the IRS must analyze the 

reasons for this outcome and determine what training would help avert it.  With respect 

to procedural developments, the Tax Court applied the res judicata provisions of IRC § 6015(g)(2) 

in three cases.  The court held that res judicata attaches to judgments in small Tax Court 

cases, but a taxpayer may be prevented from meaningfully participating in a proceeding by 

counsel’s conflict of interest.  The Tax Court also decided a case in which only the interven-

ing spouse opposed granting relief, and held that the requesting spouse who obtained relief 

could not recover from the IRS that portion of her litigation costs attributable to the former 

spouse’s participation in the suit.  Two District Courts continued the disturbing trend of 

holding that a taxpayer may not raise innocent spouse as a defense in collection suits, a 

development  the National Taxpayer Advocate has sought to rectify since 2007.64

64	 See National Taxpayer Advocate 2010 Annual Report to Congress 377; National Taxpayer Advocate 2009 Annual Report to Congress 378; National Taxpayer 
Advocate 2007 Annual Report to Congress 549.
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SUMMARY

The general statutory period of limitations on assessment of tax, governed by Internal 

Revenue Code (IRC) § 6501(a), is three years.  This limitations period does not apply in 

certain circumstances, such as when a taxpayer files a false or fraudulent return,1 willfully 

attempts to defeat or evade tax,2 or fails to file a return altogether.3  In these cases, the IRS 

may assess the tax or begin a proceeding in court for collection of such tax at any time.4  In 

addition, IRC § 6501(e)(1)(A) extends the period for assessment from three to six years in 

cases where the taxpayer omits from gross income an amount that is properly includible 

and is more than 25 percent of the gross income stated in the return.

This is the first year that limitations on assessment has been analyzed as a Most Litigated 

Issue in the National Taxpayer Advocate’s Annual Report to Congress.  We reviewed 33 fed-

eral court opinions issued between June 1, 2011 and May 31, 2012 involving limitations on 

assessment.  The most significant case was the Supreme Court’s decision in United States v. 

Home Concrete & Supply, LLC.5  This decision resolved a split among circuits and held that 

an understatement of income due to an overstatement of basis is not an “omission” from 

income and does not extend the limitations period under IRC § 6501(e)(1)(A).

PRESENT LAW

IRC § 6501(a) provides the general rule that the IRS must assess any tax within three years 

after a taxpayer files a return.  If the return is filed early, the assessment period generally 

begins to run on the date the return was due.6  If a taxpayer fails to file a return and the IRS 

prepares a substitute for return (SFR),7 the limitations period does not start and the IRS can 

assess the tax at any time.8  

1	 IRC § 6501(c)(1).
2	 IRC § 6501(c)(2).
3	 IRC § 6501(c)(3).
4	 IRC § 6501(c).
5	 132 S. Ct. 1836 (2012).
6	 IRC § 6501(b)(1).  Note that for tax imposed by chapter 3 (Withholding of Tax on Nonresident Aliens and Foreign Corporations), chapter 21 (Federal Insur-

ance Contributions Act), or chapter 24 (Collection of Income Tax at Source on Wages), if the return for any period is filed before April 15 of the succeeding 
calendar year, the return is considered filed on April 15.  IRC § 6501(b)(2); Treas. Reg. § 301.6501(b)-1(b).

7	 See IRC § 6020.
8	 IRC § 6501(b)(3).
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Section 6501(c) provides many other exceptions to the general three-year limitation on 

assessment.  The IRS can assess the tax or begin a court proceeding to collect it at any time 

in the case of a taxpayer who has:

■■ Filed a false or fraudulent return with the intent to evade tax;9

■■ Willfully attempted in any manner to defeat or evade tax;10 or

■■ Failed to file a return.11

IRC § 6501(c)(4) permits an extension of the limitation on assessment if both the IRS and 

the taxpayer agree to it, in writing, before the time for assessment has expired.  Multiple 

extensions are permitted, so long as they are agreed to in writing before the expiration of 

any previous extension.12  The taxpayer also has the right to refuse an extension, or to limit 

the extension to particular issues or a particular period.13

Another significant exception to the three-year limitation on the assessment period is 

provided in § 6501(e).  If a taxpayer omits from gross income a properly includible amount 

in excess of 25 percent of the gross income stated in the return, the assessment period is 

extended to six years.

The general three-year rule in IRC § 6501(a) contains numerous other exceptions, but tax-

payers litigated these exceptions less frequently during the period of our review.  Therefore, 

we have focused our analysis on some of the most common issues affecting the statutory 

limitations period.

The bar of the statutory limitations period is an affirmative defense.  A taxpayer raising the 

limitations period as a defense must specifically plead it and prove it.14  In the case of an 

alleged false or fraudulent return, however, the burden is on the IRS to prove the taxpayer 

filed with an intent to evade tax.15

ANALYSIS OF LITIGATED CASES

We analyzed 33 opinions issued between June 1, 2011 and May 31, 2012 that addressed 

the IRC § 6501 limitations period.  The IRS prevailed in full in 19 cases (58 percent), the 

taxpayers prevailed in full in 11 cases (33 percent), and three cases (nine percent) resulted 

in split decisions.  Table 10 in Appendix III provides a detailed list of these cases.

9	 IRC § 6501(c)(1).
10	 IRC § 6501(c)(2).
11	 IRC § 6501(c)(3).
12	 IRC § 6501(c)(4)(A).
13	 IRC § 6501(c)(4)(B).
14	 Tax Court Rule 142(a)(1).
15	 IRC § 7454(a); Tax Court Rule 142(b).
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Taxpayers appeared pro se (without representation) in nine of the 33 cases (27 percent) and 

convinced the court to find in their favor in only one case.  Represented taxpayers fared 

much better, prevailing either partially or in full in 13 of their 24 cases (54 percent).

Substantial Omission of Income

United States v. Home Concrete & Supply, LLC

The most significant development this past year with regard to IRC § 6501 was the 

Supreme Court decision in Home Concrete.16  Previously, U.S. Courts of Appeals were split 

on whether an overstatement of basis can result in an “omission of income,” triggering the 

extended IRC § 6501(e) six-year assessment period instead of the usual three year period.17  

The Supreme Court’s 5-4 plurality decision in Home Concrete resolved this uncertainty. 

In Home Concrete, the taxpayers understated their gross incomes for the year at issue by 

more than 25 percent because they had overstated their bases in certain property they sold.  

The IRS assessed a deficiency more than three years but less than six years after the rel-

evant tax returns were filed.  After making a deposit, the taxpayers then sued for a refund, 

claiming the IRS was time-barred from making the assessments under IRC § 6501(a), but 

the government asserted in response that IRC § 6501(e) was applicable.  

The district court found that “where a taxpayer overstates basis and, as a result, leaves an 

amount out of gross income, the taxpayer ‘omits from gross income an amount properly 

includible therein’ for purposes of § 6501(e)(1)(A).”18  Thus, the court concluded the gov-

ernment was entitled to apply the extended six-year limitations period.  The taxpayers 

appealed, and while the case was on appeal, the Treasury Department issued regulations 

interpreting § 6501(e)(1)(A) in its favor, so an overstatement of basis could trigger the 

extended limitations period.19  On appeal, the Fourth Circuit held that Home Concrete’s 

overstated basis in the sale proceeds did not trigger the six-year limitations period.20  The 

government then appealed, and the Supreme Court granted certiorari.21

The government argued before the Supreme Court that the Treasury Regulation22 interpret-

ing the statute’s language in its favor should be granted deference under the Chevron stan-

16	 132 S. Ct. 1836 (2012).
17	 Compare R & J Partners v. Comm’r, 441 Fed. Appx. 271 (5th Cir. 2011) and Bakersfield Energy Partners, LP v. Comm’r, 568 F.3d 767 (9th Cir. 2009) (both 

holding that an understatement of income due to an overstatement of basis did not qualify as an “omission from gross income,” and therefore did not 
trigger the extended limitations period), with Intermountain Ins. Serv. of Vail, LLC v. Comm’r, 650 F.3d 691 (D.C. Cir. 2011) (holding that an understatement 
of income due to an overstatement of basis was an “omission from gross income,” extending the statutory period of limitations on assessment to six years), 
and Salman Ranch, Ltd. v. Comm’r, 647 F.3d 929 (10th Cir. 2011) (holding the same), and Grapevine Imps., Ltd. v. United States, 636 F.3d 1368 (Fed. Cir. 
2011) (holding the same), and Beard v. Comm’r, 633 F.3d 616 (7th Cir. 2011) (holding the same). 

18	 Home Concrete & Supply, LLC v. United States, 599 F.Supp.2d 678, 687 (E.D. N.C. 2008).
19	 See 74 Fed. Reg. 49321 (Sept. 28, 2009) for temporary regulations, and 74 Fed. Reg. 49354 (Sept. 28, 2009) for the notice of proposed rulemaking.  

Treas. Reg. § 301.6501(e)-1(a)(1)(iii) became effective Dec. 14, 2010 (i.e., the regulation was not applicable to the tax year at issue in Home Concrete).
20	 Home Concrete & Supply, LLC v. United States, 634 F.3d 249 (4th Cir. 2011).
21	 United States v. Home Concrete & Supply, LLC, 132 S. Ct. 71 (2011).
22	 Treas. Reg. § 301.6501(e)-1(a)(1)(iii).
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dard.23  The Supreme Court disagreed, determining that the Court had already interpreted a 

prior, but “materially indistinguishable”24 version of the statute in its 1958 case, The Colony, 

Inc. v. Commissioner 25 and therefore the language was not ambiguous.  The Supreme Court 

concluded that no other permissible construction of § 6501(e)(1)(A) could be adopted by 

the Treasury Department.  

In analyzing Colony, the Court in Home Concrete acknowledged that an overstatement of 

basis “wrongly understates the taxpayer’s income.”26  In Colony, the Court observed that 

the definition of the word “omit” is “[t]o leave out or unmentioned; not to insert, include or 

name.”27 Taken literally, this language limits the statute’s scope “to situations in which spe-

cific receipts or accruals of income items are left out of the computation of gross income.”28  

The Colony decision acknowledged that the statute was ambiguous, examined its legislative 

history, and concluded that Congress intended to extend the limitations period only when a 

taxpayer failed to report income, not when the taxpayer made an error in reporting an item 

disclosed on the face of the return.29  Colony explained that Congress intended “no broader 

purpose than to give the Commissioner” extra time to investigate tax returns where, due 

to an omission, “the Commissioner is at a special disadvantage” because the return itself 

gives no indication of an omitted item.30  But when an overstatement of basis results in 

the understatement of income, the error is “disclosed on the face of the return [and] the 

Commissioner is at no such disadvantage.”31

In finding that Colony was dispositive of the issue, the Supreme Court in Home Concrete 

concluded as follows:  “The provision before us is a 1954 reenactment of the 1939 provision 

that Colony interpreted.  The operative language is identical.  It would be difficult, perhaps 

impossible, to give the same language here a different interpretation without effectively 

overruling Colony.”  Because Colony eliminated any ambiguity in the statute, the Chevron 

standard did not apply.32

The ruling in Home Concrete resolved this much-litigated limitations period issue.  On 

April 30, 2012, the Supreme Court issued a series of orders in pending § 6501(e) cases.  In 

cases where a United States Court of Appeals found for the taxpayer, the Supreme Court 

simply denied certiorari, upholding the lower courts’ decisions.33  In cases where a Court of 

23	 See Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842-43 (1984) (agency regulations are entitled to deference unless (1) they 
contradict an unambiguous statute, or (2) set forth an unreasonable construction of it).

24	 United States v. Home Concrete & Supply, LLC, 132 S. Ct. 1836, 1840 (2012).
25	 357 U.S. 28 (1958) (construing § 275(c) of the 1939 Code, a nearly identical provision). 
26	 United States v. Home Concrete & Supply, LLC, 132 S. Ct. 1836, 1840 (2012).
27	 Colony, 357 U.S. at 32 (quoting Webster’s New International Dictionary (2d ed. 1939)).
28	 Id. at 33.
29	 Id. at 35 (citing S. Rep. No. 73-558, 73d Cong., 2d Sess. 43-44 (1934)).
30	 Id. at 36.
31	 United States v. Home Concrete & Supply, LLC, 132 S. Ct. 1836, 1841 (2012).
32	 Id. at 1842-43 (2012).
33	 See, e.g., Comm’r v. Equip. Holding Co., 132 S. Ct. 2122 (2012); Comm’r v. R & J Partners, 132 S. Ct. 2100 (2012).
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Appeals found for the government, the Supreme Court granted the petitions for certiorari 

and immediately vacated and remanded the cases for reconsideration.34

Fraudulent Returns and Willful Attempts to Evade Tax

Another commonly litigated issue under IRC § 6501 was whether the taxpayer filed a false 

or fraudulent return, or willfully attempted to defeat or evade taxes, such that the assess-

ment period was open indefinitely.35  In order to assess tax at any time under § 6501(c)(1) 

or (2), the government must show “by clear and convincing evidence: (1) [a]n underpay-

ment of tax exists” and (2) the taxpayer “intended to evade taxes known to be owing by 

conduct intended to conceal, mislead, or otherwise prevent the collection of taxes.”36  Fraud 

is not defined in the IRC or Treasury Regulations.  Over the years, however, courts have 

established certain “badges of fraud”—a nonexclusive list of factors that suggest fraudu-

lent intent.37  The IRS has incorporated those “badges of fraud” into the Internal Revenue 

Manual (IRM).38  While no single factor is dispositive, a combination of factors is likely to 

provide sufficient evidence of fraud, taking into account the taxpayer’s “intelligence, educa-

tion, and tax expertise.”39  

For example, in Scott v. Commissioner, the Tax Court concluded that the government had 

successfully established fraud, relying on the following factors: a pattern of consistent 

underreporting of income; maintenance of inadequate books; failure to cooperate with tax 

authorities; the taxpayer’s lack of credibility; and the taxpayer’s intelligence, education, and 

understanding that filing inaccurate returns would frustrate the IRS’s ability to collect the 

correct tax.40

Of the nine cases that addressed the filing of alleged fraudulent returns, the Tax Court 

found in favor of the taxpayer in only two.41  In these cases, although the government 

was able to show fraudulent activity, it was not able to show by clear and convincing 

evidence that the activity was intended to evade tax.  For example, in City Wide Transit, 

34	 See, e.g., Beard v. Comm’r, 633 F.3d 616 (7th Cir. 2011), vacated and remanded by 132 S. Ct. 2099 (Apr. 30, 2012); Grapevine Imps., Ltd. v. United 
States, 636 F.3d 1368 (Fed. Cir. 2011), vacated and remanded by 132 S. Ct. 2099 (2012). 

35	 IRC § 6501(c)(1)-(2).  Paragraph (2) applies only to taxes other than income, estate, or gift taxes.
36	 May v. Comm’r, 137 T.C. 147, 151 (2011), appeal docketed No. 12-1829 (6th Cir. June 25, 2012); see also City Wide Transit, Inc. v. Comm’r, T.C. Memo. 

2011-279, appeal docketed, No. 12-1040 (2d Cir. Mar. 14, 2012) (“Although the Court has not expounded on what constitutes a willful attempt to defeat 
or evade tax under section 6501(c)(2),... there is little ‘meaningful distinction between [a] ‘false or fraudulent return with the intent to evade tax’ and [a] 
willful attempt in any manner to defeat or evade tax.’” (quoting Carl v. Comm’r, T.C. Memo. 1981-202)).

37	 See Spies v. United States, 317 U.S. 492 (1943).  See also Scott v. Comm’r, T.C. Memo. 2012-65 (citation omitted). Badges of fraud include: (1) under-
stating income, (2) maintaining inadequate records, (3) failing to file tax returns, (4) implausible or inconsistent explanations of behavior, (5) concealment 
of income or assets, (6) failing to cooperate with tax authorities, (7) engaging in illegal activities, (8) an intent to mislead which may be inferred from a 
pattern of conduct, (9) lack of credibility of the taxpayer’s testimony, (10) filing false documents, and (11) dealing in cash.  Id.

38	 See IRM 25.1.2.3 (Jan. 1, 2003).
39	 Browning v. Comm’r, T.C. Memo. 2011-261 (citations omitted).
40	 Scott, T.C. Memo. 2012-65.
41	 See Avenell v. Comm’r, T.C. Memo. 2012-32; City Wide Transit, Inc. v. Comm’r, T.C. Memo. 2011-279, appeal docketed, No. 12-1040 (2d Cir. Mar. 14, 

2012).
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Inc. v. Commissioner,42 while the record clearly showed that the taxpayer’s accountant filed 

false tax forms on behalf of the taxpayer and altered the taxpayer’s checks to the IRS, the 

taxpayer argued there was no intent to evade tax but instead an attempt to cover up an 

embezzlement scheme.43  The Tax Court agreed and found the government failed to show 

“by clear and convincing evidence that [the accountant] filed fraudulent returns with the 

intent to evade tax or willfully attempted to defeat or evade tax.”44  Therefore, the statutory 

limitations period was not extended and the IRS was time-barred from assessing any tax.45  

Failure to File

If a taxpayer fails to file a return, § 6501(c)(3) allows assessment of the tax at any time.  

Under § 6501(a), assessment shall occur “within 3 years after the return was filed,” (whether 

or not such return was filed on or after the date prescribed),46 so when no return is filed, the 

limitations period never begins to run and the IRS can assess tax at any time.47  However, 

when a taxpayer files what he or she thinks is a valid return but which contains some de-

fect that makes it invalid,48  the IRS treats the return as not being filed at all, thus extending 

the limitations period indefinitely.

In Paschall v. Commissioner,49 the taxpayers (a husband and wife) timely filed Forms 1040, 

U.S. Individual Income Tax Return for all years at issue, but failed to file for any year a Form 

5329, Additional Taxes on Qualified Plans (Including IRAs) and Other Tax-Favored Accounts, 

which was required to compute and disclose excise taxes that arose from excess contribu-

tions to Roth IRAs.50  The Tax Court rejected the taxpayers’ argument that the statutory 

limitations period started running when they filed the Forms 1040, and the period for 

assessing the excise tax deficiency had expired.  Relying on the Supreme Court’s decision 

in Commissioner v. Lane-Wells Co.,51 the court held that, in the absence of accompanying 

Forms 5329, filing the Forms 1040 did not include “sufficient information to allow the IRS 

to compute the taxpayer’s liability,” and therefore “did not start the statute of limitations 

running for purposes of the section 4973 excise tax.”52

42	 T.C. Memo. 2011-279.
43	 Id.
44	 Id. (emphasis added).
45	 Id. 
46	 See, e.g., United States v. Tyler, 109 A.F.T.R.2d (RIA) 1383 (E.D.Pa. 2012) (holding that where taxpayer did not file returns for tax years 1992-1998 until 

2000-2001, assessment in 2002 was not time-barred).
47	 United States v. Melot, 108 A.F.T.R.2d (RIA) 6884 (D.N.M. 2011).
48	 In determining what constitutes a “return” sufficient to start the running of the limitations period, most courts apply the four-part test set forth in Beard v. 

Commissioner, 82 T.C. 766, 777-78 (1984), aff’d per curiam, 793 F.2d 139 (6th Cir. 1986) (The document must (1) purport to be a return; (2) be signed 
under penalties of perjury; (3) contain sufficient data to calculate the tax liability; and (4) be completed in an honest and genuine endeavor to satisfy the 
requirements of the tax law.).

49	 137 T.C. 8 (2011).
50	 See IRC § 4973.
51	 321 U.S. 219 (1944) (holding that a taxpayer cannot start the running of the period of limitations by filing one return when a different return is required). 
52	 Paschall, 137 T.C. at 16-17.
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CONCLUSION

The general three-year limitation on assessments provided by § 6501(a) is subject to 

numerous exceptions.  In cases where a taxpayer files a false or fraudulent return, willfully 

attempts to evade tax, or fails to file altogether, the statutory period of limitations never 

begins to run and tax may be assessed at any time.  In cases involving a false or fraudulent 

return or a willful attempt to evade tax, the government bears the burden of proving, by 

clear and convincing evidence, that the taxpayer had the explicit intent to defeat or evade 

tax.  The government prevailed in seven out of nine fraud cases we reviewed.  In the two 

cases where the taxpayers prevailed, even though they engaged in fraudulent activity, the 

government was unable to show that evasion of tax was their primary intent.

In cases where a taxpayer omits from gross income an amount greater than 25 percent of 

the amount stated in the return, § 6501(e) extends the limitation on assessment from three 

to six years.  The Supreme Court issued a significant opinion this year in Home Concrete.  It 

settled a split in the U.S. Courts of Appeals, holding that an understatement of income due 

to an overstatement of basis was not an “omission of income” and did not trigger an exten-

sion of the statutory period of limitations on assessment.  



Section Four  —  Case Advocacy662

Case Advocacy

Legislative 
Recommendations

Most Serious 
Problems

Most Litigated  
Issues

Case Advocacy Appendices

Case Advocacy

Activities of the Office of the Taxpayer Advocate 

Under Internal Revenue Code (IRC) § 7803(c), the Office of the Taxpayer Advocate has four 

principal functions:

■■ Assist taxpayers in resolving problems with the IRS;

■■ Identify areas in which taxpayers are experiencing problems with the IRS;

■■ Propose changes in the administrative practices of the IRS to mitigate problems tax-

payers are experiencing with the IRS; and

■	 Identify potential legislative changes that may be appropriate to mitigate such 

problems.  

Taxpayer Advocate Service (TAS) employees assist taxpayers whose tax problems are 

causing financial difficulty, who are seeking help in resolving tax problems that have not 

been resolved through normal channels, or who believe an IRS system or procedure is not 

working as it should.  While all IRS personnel must consider and protect taxpayer rights, 

TAS employees have a special responsibility for ensuring the IRS treats all taxpayers fairly.

In addition to helping taxpayers resolve specific cases and individual problems, TAS em-

ployees advocate for taxpayers by identifying IRS procedures that adversely affect taxpayer 

rights or create taxpayer burden and recommending solutions to the IRS to improve tax 

administration.  TAS serves as the voice of the taxpayer within the IRS by providing the 

taxpayer’s viewpoint when the IRS is considering new policies, procedures, or programs.  

Additionally, TAS administers the Low Income Taxpayer Clinic (LITC) grant program1 and 

oversees the Taxpayer Advocacy Panel (TAP).2

TAS Analyzes Economic and Systemic Burden Case Receipts for Process 
Improvements.

Taxpayers seek TAS assistance with specific issues when:

■■ They have experienced a tax problem that causes financial difficulty;

■■ They have been unable to resolve their issues directly with the IRS; or 

■	 An IRS action or inaction has caused or will cause them to suffer a long-term adverse 

impact, including a violation of taxpayer rights.

1	 The LITC program provides matching grants to qualifying organizations to operate clinics that represent low income taxpayers in 
disputes with the IRS, or educate taxpayers for whom English is a second language about their rights and responsibilities as U.S. 
taxpayers.  LITCs provide services to eligible taxpayers for free or for no more than a nominal fee.  See IRC § 7526.

2	 TAP is a Federal Advisory Committee established by the Department of the Treasury to provide a taxpayer perspective on improv-
ing IRS service to taxpayers.  TAS provides oversight and support to the TAP program.  The Federal Advisory Committee Act (5 
U.S.C. Appendix) prescribes standards for establishing advisory committees when those committees will furnish advice, ideas, 
and opinions to the federal government.  See also 41 C.F.R. Part 102-3.



http://www.irs.gov/file_source/pub/foia/ig/tas/tas-13-7-0112-005.pdf
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Identity theft is the number one issue in economic burden case receipts and is currently the 

leading reason that taxpayers seek TAS assistance.16  In FY 2012, economic burden identity 

theft receipts rose almost 97 percent compared to FY 2011.  During FY 2012, about 42,000 

of nearly 55,000 taxpayers (77 percent) who came to TAS with this issue experienced 

economic burden.17

Pre-refund wage verification holds are second on the list of economic burden case issues, 

increasing nearly 47 percent from FY 2011 to FY 2012.

Collection Issues Continue to Contribute Significantly to TAS Economic Burden 
Receipts.

In FY 2012, collection issues accounted for 15 percent of all economic burden receipts 

and just over 13 percent of TAS’s total caseload.  TAS provided relief for 68 percent of the 

taxpayers in collection cases closed.18  In addition, in FY 2012 TAS issued 52 Taxpayer 

Assistance Orders (TAOs) in collection cases where the IRS did not agree with TAS’s case-

specific recommendations, of which the IRS complied with 44 (including three where TAS 

modified the TAO), TAS rescinded two, and six are still in process.19  

As shown in Figure 4.6, while economic burden cases overall have increased 44 percent 

from FY 2008 to FY 2012, economic burden receipts resulting from collection issues 

dropped 19 percent.  However, collection issues are common secondary issues in TAS cases.  

Eight percent of TAS FY 2012 receipts include secondary collection issues.20

16	 For further discussion of the National Taxpayer Advocate’s concerns about identity theft issues, see Most Serious Problem: The 
IRS Has Failed to Provide Effective and Timely Assistance to Victims of Identity Theft Cases, supra.

17	 Data obtained from TAMIS (Oct. 1, 2011).
18	 Data obtained from TAMIS (Oct. 1, 2012).
19	 For a detailed discussion of TAOs, see TAS Uses Taxpayer Assistance Orders to Advocate Effectively in Taxpayer Cases, infra.  TAO 

compliance data is as of Oct. 26, 2012.
20	 Data obtained from TAMIS (Oct. 29, 2012).
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FIGURE 4.6, TAS Total and Collection Primary Issue Code Economic Burden Receipts, FY 2008–FY 201221
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While collection issues are still a significant source of TAS economic burden receipts, in 

FY 2012 these cases have declined by 18 percent from FY 2011, from about 24,000 to just 

under 20,000.22

The National Taxpayer Advocate has repeatedly expressed concern about the adverse 

impact of IRS lien filing and other collection policies on taxpayers and future compliance.23  

The National Taxpayer Advocate has proposed several administrative and legislative steps 

to improve these policies and procedures, and to grant relief to taxpayers harmed by au-

tomatic Notice of Federal Tax Lien (NFTL) filings.24  As discussed elsewhere in this report, 

partly in response to these proposals, the IRS announced a “Fresh Start” initiative in 2011 

to help financially struggling taxpayers, which included several positive changes in how the 

21	 Data obtained from TAMIS computed using only Primary Issue Codes, Oct. 1, 2008 (FY 2008), Oct. 1, 2009 (FY 2009), Oct. 1, 
2010 (FY 2010), Oct. 1, 2011 (FY 2011), and Oct. 1, 2012 (FY 2012).

22	 Data obtained from TAMIS, Oct. 1, 2010 (FY 2010) and Oct. 1, 2011 (FY 2011).
23	 See Most Serious Problem: Although the IRS “Fresh Start” Initiative Has Reduced the Number of Lien Notices Filed, the IRS Has 

Failed to Determine if Its Lien-Filing Policies Are Clearly Supported by Either Increased Taxpayer Compliance or Revenue, supra, Most 
Serious Problem Introduction: Taxpayer Service Within Collection, supra, Most Serious Problem: The Automated Collection System 
Must Emphasize Taxpayer Service Initiatives in Order to More Effectively Resolve Collection Workload, supra, and Most Serious 
Problem: Early Intervention, Offers in Compromise, and Proactive Outreach Can Help Victims of Failed Payroll Service Providers and 
Increase Employment Tax Compliance, supra.  See also National Taxpayer Advocate FY 2012 Objectives Report to Congress 12-
13; National Taxpayer Advocate 2010 Annual Report to Congress 302-310; National Taxpayer Advocate 2009 Annual Report to 
Congress 17-40; National Taxpayer Advocate 2009 Annual Report to Congress vol. 2, 1-18, and National Taxpayer Advocate 2009 
Annual Report to Congress 357-364.

24	 See Taxpayer Advocate Directive (TAD) 2010-1, Immediately discontinue automatic lien filing on Currently Not Collectible (CNC) hard-
ship accounts with an unpaid balance of $5,000 of more, require employees to make meaningful notice of federal tax lien (NFTL) 
filing determinations, and require managerial approval for filings of an NFTL in all cases where the taxpayer has no assets (Jan. 20, 
2010); TAD 2010-2, Withdrawal of a notice of federal tax lien (NFTL) where the statutory withdrawal criteria are satisfied, even if 
the underlying lien has been released (Jan. 20, 2010).  For copies of the TADs, see National Taxpayer Advocate Fiscal Year 2011 
Objectives Report to Congress, Appendix VIII, available at http://www.irs.gov/pub/irs-utl/nta2011objectivesfinal.pdf.



http://www.irs.gov/uac/Taxpayer-Advocate-Service-6
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The most significant trend is the connection between the top two issues.  Refund-related 

identity theft and attempts to claim false wage withholding or credits have a common 

theme:  the perpetrators are abusing the tax system to receive improper refunds.31  Another 

common thread in both areas is tax preparer refund fraud, in which unscrupulous pre-

parers alter taxpayers’ returns by inflating income, deductions, credits, or withholding 

without their clients’ knowledge or consent, and take the increased refunds for themselves.  

Discussion of each of these issues appears below.

The IRS and TAS Continue to See Unprecedented Levels of Identity Theft Casework.

Tax-related identity theft (IDT) continues to present challenges to the IRS.32  News outlets 

report organized groups are engaged in tax-related IDT, including “classes” where perpetra-

tors teach others how to file tax returns with stolen identities.33  The National Taxpayer 

Advocate testified five times before Congress in 2012 on IRS challenges in dealing with 

identity theft perpetrators and victims, and has discussed IDT issues in numerous Reports 

to Congress.34

In June 2010, W&I’s Identity Protection Specialized Unit (IPSU) began working non-

economic burden IDT cases.35  The IPSU is a centralized IRS organization within Accounts 

Management that assists taxpayers that are, or may become, victims of IDT.  In FY 2012, 

31	 Employment-related identity theft also exists, but the IRS has procedures in place to minimize the harm to the victim in those 
cases.  In employment-related identity theft, the individual files a tax return (typically using an Individual Taxpayer Identification 
Number (ITIN) assigned by the IRS), but uses another individual’s Social Security number (SSN) to work, and the employer reports 
the wages to the IRS under the SSN.

32	 For a more detailed discussion of identity theft issues and the National Taxpayer Advocate’s concerns about IRS implementation 
of this program, see Most Serious Problem: The IRS Has Failed to Provide Effective and Timely Assistance to Victims of Identity 
Theft, supra.

33	 Tampa Bay Times, 49 Accused of Tax Fraud and Identity Theft, (Sept. 2, 2011), available at http://www.tampabay.com/news/
publicsafety/crime/40-accused-of-tax-fraud-and-identity-theft/1189406; Tampa Bay Online, Police: Tampa Street Criminals Steal 
Millions Filing Fraudulent Tax Returns, (Sept. 1, 2011), available at http://www2.tbo.com/news/politics/2011/sep/01/11/police-
tampa-street-criminals-steal-millions-filin-ar-254724/.

34	 Identity Theft-Related Tax Fraud, Hearing Before H. Subcomm. On Government Organization, Efficiency, and Financial Management, 
Comm. On Oversight and Government Reform, 112th Congress (statement of Nina E. Olson, National Taxpayer Advocate) (Nov. 29, 
2012); Identity Theft and Income Tax Preparation Fraud, Hearing Before H. Subcomm. on Crime, Terrorism, and Homeland Security, 
Comm. On the Judiciary, 112th Congress (statement of Nina E. Olson, National Taxpayer Advocate) (June 28, 2012); Identity 
Theft and Tax Fraud, Hearing Before H. Subcomm. On Oversight and Social Security, Comm. On Ways and Means, 112th Congress 
(statement of Nina E. Olson, National Taxpayer Advocate) (May 8, 2012); Tax Compliance and Tax-Fraud Prevention, Hearing Before 
H. Subcomm. On Government Organization, Efficiency, and Financial Management, Comm. On Oversight and Government Reform, 
112th Congress (statement of Nina Olson, National Taxpayer Advocate) (Apr. 19, 2012); and Tax Fraud by Identity Theft, Part 2: 
Status, Progress, and Potential Solutions, Hearing Before S. Subcomm. On Fiscal Responsibility and Economic Growth, Comm. On 
Finance, 112th Congress (statement of Nina E. Olson, National Taxpayer Advocate) (Mar. 20, 2012).  See also National Taxpayer 
Advocate 2005 Annual Report to Congress 180-191 (Most Serious Problem: Identity Theft); National Taxpayer Advocate 2007 
Annual Report to Congress 96-115 (Most Serious Problem: Identity Theft Procedures); National Taxpayer Advocate 2008 Annual 
Report to Congress 79-94 (Most Serious Problem: IRS Process Improvements to Assist Victims of Identity Theft); National Tax-
payer Advocate 2009 Annual Report to Congress 307-317 (Status Update:  IRS’s Identity Theft Procedures Require Fine Tuning); 
National Taxpayer Advocate FY 2012 Objectives Report to Congress 14-18 (Areas of Focus: The IRS Needs to Improve Its Identity 
Theft Victim Assistance Strategy); and National Taxpayer Advocate 2011 Annual Report to Congress 48-73 (Most Serious Problem: 
Tax-Related Identity Theft Continues to Impose Significant Burdens on Taxpayers and the IRS).

35	 Memorandum of Understanding Between the National Taxpayer Advocate and the Commissioner, W&I to Transition TAS Criteria 5-7 
Identity Theft Cases to W&I IPSU (Mar. 31, 2010). 
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IPSU receipts totaled nearly 450,000.36  Taxpayers reported almost 155,000 tax-related 

identify theft incidents to the IRS in the first nine months of calendar year 2012.37  The 

IRS internally identified over 920,000 additional identity theft incidents in the first nine 

months of calendar year 2012.38

In 2010, TAS and IPSU entered into a Memorandum of Understanding to transition some 

systemic burden TAS IDT cases to the IPSU.39  In FY 2010, the IPSU handled nearly 3,400 

cases that TAS would otherwise have received.  In FY 2011, this number increased to nearly 

26,700, and in FY 2012 it was over 44,000.40

Despite IPSU taking on some systemic burden IDT cases, identity theft still ranked as the 

number one reason taxpayers came to TAS in FY 2012.  TAS IDT receipts continued to 

increase substantially in FY 2012, as reflected in Figure 4.8 below.

FIGURE 4.8, TAS Identity Theft Receipts, FY 2009–FY 2012, Economic And Systemic Burden41
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36	 IRS, IPSU Paper Inventory Report (Sept. 29, 2012).
37	 IRS, Identity Protection Incident Tracking Statistics Report (Jan. 1, 2012 – Sept. 29, 2012).
38	 Id.
39	 Memorandum of Understanding Between the National Taxpayer Advocate and the Commissioner, W&I to Transition TAS Criteria 5-7 

Identity Theft Cases to W&I IPSU (Mar. 31, 2010).  The following are examples of when TAS would continue to advocate for identity 
theft victims:  (1) the taxpayer declines referral to the IPSU; (2) the IPSU has already tried to provide relief in the past, and has 
failed; (3) systemic burden cases that require advocacy which might lead to the issuance of a TAO on behalf of the taxpayer; (4) 
taxpayer cases added to TAMIS will remain in TAS and be resolved through the Operations Assistance Request (OAR) process; (5) 
taxpayers not satisfied with the assistance provided through the IPSU; (6) taxpayers being assisted by the IPSU, who subse-
quently face economic burden while the IPSU is processing their request, will come to TAS for assistance, when the IPSU cannot 
provide relief within 24 hours; (7) congressional cases; and (8) any cases previously open in TAS.  Available at: http://www.irs.
gov/pub/irs-utl/wi_tas_ipsu_mou_signed_03-31-2010.pdf.  See also IRM 13.1.16.9.7 (June 22, 2012).

40	 IRS, IPSU Identity Theft Report (Oct. 1, 2011); IRS, IPSU Identity Theft Report (Sept. 29, 2012).  
41	 Data obtained from TAMIS.  TAS captured the data on the first day of the month following the end of each quarter for FY 2008 

through FY 2012.
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TAS continues to search for ways to improve the IRS’s ability to assist victims of identity 

theft and participates on numerous servicewide identity theft teams to address identity 

theft challenges.  Such challenges include:

■■ Keeping pace with a growing, increasingly complex caseload;

■■ Implementing consistent identity theft procedures across multiple IRS organizations; 

and

■■ Improving taxpayer service and identity theft case processing efficiency while manag-

ing the complex case resolution process.

The Questionable Refund Program Remains a Top Issue in TAS Case Receipts.  

The Questionable Refund Program (QRP) has resurfaced in the past two years as a top issue 

in TAS casework in the form of Pre-Refund Wage Verification Hold (PRWVH) receipts.42  In 

FY 2012, TAS received 18,012 PRWVH cases, providing some form of relief in 70 percent 

of cases closed.43  Figure 4.9 shows the monthly increase in these cases once the civil side of 

this work shifted from the Criminal Investigation Division to W&I.44

42	 See Most Serious Problem: Despite Some Improvements, the IRS Continues to Harm Taxpayers By Unreasonably Delaying Process-
ing of Refunds That Trigger Systemic Filters, supra; National Taxpayer Advocate 2007 Annual Report to Congress 448-458 (Status 
Update: Questionable Refund Program); National Taxpayer Advocate 2006 Annual Report to Congress 408-421 (Status Update: 
Major Improvements in the Questionable Refund Program and Some Continuing Concerns); National Taxpayer Advocate 2005 An-
nual Report to Congress 25-54 (Most Serious Problem: Criminal Investigation Refund Freezes); National Taxpayer Advocate 2003 
Annual Report to Congress 175-181 (Most Serious Problem: Criminal Investigation Freezes).

43	 Data obtained from TAMIS.  TAS determines relief based upon whether TAS is able to provide full or partial relief or assistance on 
the issue initially identified by the taxpayer.

44	 W&I began working the civil side of the QRP on October 11, 2009.  TAS began tracking its W&I QRP cases in March 2010.
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causes the hard freeze cases to sit unworked for months, which leads more taxpayers to 

TAS for help.48

For returns that the IRS suspects were filed by identity thieves, the TPU sends a letter 

requesting taxpayer contact to verify identity.  If the taxpayer does not pass the verification 

process, TPU employees void the tax return.  The TPU also sends letters to certain taxpay-

ers who filed returns with questionable refundable credits.  If those taxpayers fail the 

verification process, another component of RICS (Automated Questionable Credits or AQC) 

sends a proposed disallowance letter.49

While the IRS has improved its ability to detect and prevent refund fraud, its fraud filters 

inevitably catch some taxpayers eligible for legitimate refunds, and IRS procedures cur-

rently impose unacceptable burden on these legitimate taxpayers.50  TAS has issued 48 

TAOs to RICS during FY 2012 to help taxpayers receive legitimate refunds, of which the 

IRS complied with 44.51

IRS Procedural Gaps Make it Difficult to Assist Taxpayers Victimized by Return 
Preparer Fraud.

TAS identified an increasing number of taxpayers defrauded by tax return preparers, who 

sometimes alter returns without taxpayers’ consent or knowledge to obtain an inflated 

refund.52  One example of how a return preparer could commit refund fraud follows:

■■ The preparer gives a copy of the legitimate tax return to the taxpayer;

■■ Without the taxpayer’s knowledge or consent, the preparer alters the return to inflate 

or add withholding, credits, and deductions, resulting in a higher refund;

■■ The preparer files the altered return with the IRS; and

■■ The preparer directs the IRS to split the refund between two bank accounts, with the 

correct refund going to the taxpayer and the fraudulent portion going to the preparer.

Since the taxpayer receives the refund expected, often the taxpayer has no reason to 

suspect fraud.  The taxpayer only learns of the fraud when the IRS tries to recover the 

fraudulent refund or the taxpayer requests a transcript of the account to apply for a loan or 

48	 For an example of how “questionable” refunds can languish in a “hard freeze” state for months and even years, see National 
Taxpayer Advocate 2005 Annual Report to Congress 25 (Most Serious Problem: Criminal Investigation Refund Freezes) and Na-
tional Taxpayer Advocate 2005 Annual Report to Congress vol. 2 (Criminal Investigation Refund Freeze Study).  See also National 
Taxpayer Advocate 2006 Annual Report to Congress 408 (Status Update: Major Improvements in the Questionable Refund Pro-
gram and Some Continuing Concerns).  TAS conducted a research study that found that 80 percent of taxpayers in a statistically 
representative sample of TAS QRP cases had received at least a partial refund (66 percent had received a full refund) and that 
taxpayers had to wait about nine months, on average, to receive these refunds.

49	 See IRM 21.9.1.13.3 (May 25, 2012).
50	 For a full discussion of IRS procedures and the taxpayer burden they create, see Most Serious Problem: Despite Some Improve-

ments, the IRS Continues to Harm Taxpayers by Unreasonably Delaying Processing of Refunds That Trigger Systemic Filters, supra.
51	 Data obtained from TAMIS.  TAO compliance is as of Oct. 26, 2012.  For a detailed discussion of TAOs, see TAS Uses Taxpayer 

Assistance Orders to Advocate Effectively in Taxpayer Cases, infra. 
52	 TAS received 385 return preparer fraud cases in FY 2012.  Data obtained from TAMIS (Oct. 29, 2012).
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student financial aid and discovers the discrepancy between the tax return received from 

the preparer and IRS records.53

The National Taxpayer Advocate issued guidance to TAS employees to help them identify 

preparer refund fraud and advocate for taxpayers.54  However, in spite of a 2003 Chief 

Counsel opinion that provides the IRS a roadmap for correcting accounts, the IRS failed 

to timely issue procedures to its employees to reverse the harm done to taxpayers.55  On 

May 23, 2012, the National Taxpayer Advocate issued additional guidance to TAS employ-

ees, temporarily suspending normal case processing procedures for return preparer fraud 

cases.56  Ordinarily, TAS would issue an Operations Assistance Request (OAR) and allow 

time for the IRS to respond to the OAR before elevating disagreements or inaction to the 

Local Taxpayer Advocate (LTA) for consideration of a TAO.  In return preparer fraud cases, 

Case Advocates immediately elevate the case so LTAs can issue a TAO without first issuing 

an OAR.

In FY 2012, TAS issued 58 TAOs related to preparer refund fraud, of which 53 percent have 

been appealed to the National Taxpayer Advocate.57  TAS issued the majority of these TAOs 

to assist taxpayers whose preparers stole their refunds by changing information on the re-

turn (without the taxpayer’s knowledge) and misappropriating the refund.  When a fraudu-

lent return is filed by someone other than the taxpayer, the taxpayer’s account is corrupted 

by the false information.  The IRS should remove the fraudulent information as it does 

in identity theft cases; however, to date the IRS has refused to do so.  The IRS continues 

to stand by its position that because it paid out the refund according to the instructions it 

received, it is not required to remove the fraudulent information from the victim’s account 

or issue a replacement refund.  The IRS’s position is that the taxpayer’s sole recourse is to 

pursue the matter in a civil lawsuit against the return preparer. 

In addition to advocating case by case for individual taxpayers, on January 12, 2012, the 

National Taxpayer Advocate issued a Taxpayer Advocate Directive (TAD) to the W&I and 

SB/SE Commissioners, ordering the IRS to issue guidance to correct all victims’ accounts.  

After the Operating Division Commissioners appealed the TAD, the National Taxpayer 

Advocate elevated it to the Deputy Commissioner for Services and Enforcement on March 

53	 For a detailed discussion of return preparer refund fraud, see Most Serious Problem: The IRS Harms Victims of Return Preparer 
Misconduct by Failing to Fully Resolve Their Accounts, supra.

54	 TAS IGM, TAS-13-0212-008, Interim Guidance on Advocating for Taxpayers When a Return Preparer Appears to Have Committed 
Fraud (Feb. 7, 2012), available at http://www.irs.gov/pub/foia/ig/tas/tas-13-0212-008.pdf.

55	 IRS Office of Chief Counsel Memorandum, Horse’s Tax Service, PMTA 2011-13 (May 12, 2003), available at http://www.irs.gov/
pub/lanoa/pmta-2011-013.pdf.

56	 TAS IGM, TAS-13-0512-017, Interim Guidance for Preparing Taxpayer Assistance Orders (TAOs) Involving Return Preparer Fraud (May 
23, 2012), available at http://www.irs.gov/pub/foia/ig/tas/tas-13-0512-017.pdf.

57	 Data obtained from TAMIS.  Appeal data is as of Oct. 26, 2012.  Thirty-one of the 58 TAOs issued were appealed to the National 
Taxpayer Advocate.
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16, 2012.58  Although the IRS eventually issued interim guidance to its employees on June 

26, 2012 and expanded the guidance in September 2012, it remains incomplete and leaves 

some affected taxpayers in limbo pending additional advice from the Office of Chief 

Counsel.59

A high-profile instance of preparer refund fraud came to light when the Illinois Attorney 

General’s office sued the return preparation firm Mo’ Money Taxes on March 14, 2012, 

accusing the company of filing unauthorized federal income tax returns and charging its 

clients undisclosed and exorbitant fees.60  A representative from the Attorney General’s 

office inquired if TAS could assist the alleged victims.  TAS sent the Attorney General’s 

office information about seeking TAS assistance, and informed the IRS that these taxpay-

ers require assistance (including collection holds while their accounts were corrected).  In 

FY 2012, TAS received and accepted 83 cases related to Mo’ Money actions, providing at 

least some relief in 59 percent of the 71 cases closed.61

Delays in Processing Claims for the Adoption Credit Are Caused by Up-Front 
Documentation Requirements.

The Patient Protection and Affordable Care Act increased the maximum adoption credit 

to $13,360 for 2011, and made the credit fully refundable.62  The eligibility rules vary for 

domestic, foreign, and special needs child adoptions.  However, in all three categories, tax-

payers claiming the credit can no longer file returns electronically because the IRS requires 

paper documentation with Form 8839, Qualified Adoption Expenses.63

The IRS scrutinizes these returns because the credit is large and refundable.  As in audits of 

other refundable credits, the IRS holds the adoption credit portion of the refund until the 

audit determines whether the taxpayer is eligible for the credit.64  The Treasury Inspector 

General for Tax Administration (TIGTA) reported that through December 23, 2011, the IRS 

received more than 101,000 claims for over $1.2 billion in adoption credits for tax year 

2010.  Of these, the IRS selected over 43,000 (43 percent) for audit because the claim had 

58	 TAS, TAD 2012-1, Establish procedures for adjusting the taxpayer’s account in instances where a tax return preparer altered the 
return without the taxpayer’s knowledge or consent, and the preparer obtained a fraudulent refund (Jan. 12, 2012).  Memorandum 
to the Deputy Commissioner for Services and Enforcement (Mar. 16, 2012).

59	 Servicewide Electronic Research Program (SERP) Alert 12A0417, Memphis AM ONLY – Return Preparer Misconduct Interim Guid-
ance (June 26, 2012), superseded by IRS IGM WI-21-0812-02 (Sept. 6, 2012), Interim Guidance on Return Preparer Misconduct 
(For Memphis Accounts Management ONLY), available at http://www.irs.gov/pub/foia/ig/spder/WI-21-0812-02.pdf.

60	 Illinois Attorney General, Madigan Sues National Tax Preparer Mo’ Money, Lawsuit Highlights Need to Crack Down on High Costs, Fees 
of Refund Anticipation Loans (Mar. 14, 2012), available at http://illinoisattorneygeneral.gov/pressroom/2012_03/20120314.html.

61	 Data obtained from TAMIS (Oct. 30, 2012).
62	 Pub. L. No. 111-148, § 10,909, 124 Stat. 119, 1021 (Mar. 23, 2010) (amending IRC § 23 and redesignating it as IRC § 36C.  

Rev. Proc. 2010-40, 2010-46 I.R.B. 663.
63	 For more information and further discussion of the adoption credit, see Most Serious Problem: The IRS’s Compliance Strategy for 

the Expanded Adoption Credit Has Resulted in Excessive Delays to Taxpayers and Increased Costs for the IRS and Does Not Bode 
Well for Future Credit Administration, supra.

64	 IRM 21.5.10.4.1.2, Examination Refund Hold Projects, (Mar. 16, 2011).
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invalid or insufficient documentation, or none at all.65  However, when the Government 

Accountability Office (GAO) reviewed approximately 35,000 closed adoption credit audits, 

it found the IRS disallowed all or part of the credit only 17 percent of the time.66  This 

means the IRS closed 83 percent of these audits without changing the taxpayers’ refunds 

or balances owed, a far higher “no change” rate than the 14 percent for all other correspon-

dence audits.67  E-filing returns and electronic documentation for this credit would benefit 

both taxpayers and the IRS:

■■ IRS examiners could access documentation submitted immediately, eliminating 

requests for information taxpayers already submitted;

■■ E-filing software would alert taxpayers (or their tax preparers) of the documentation 

requirements, and could reject transmission of returns with none attached; and

■■ By reducing adoption credit returns received with no documentation, the IRS would 

reduce the burden and cost of an audit on taxpayers and the IRS, thus freeing up IRS 

compliance resources for more productive audits in other areas.

In FY 2012, TAS has received over 3,700 adoption credit cases and provided relief in 84 

percent of the 4,847 cases closed.68  

TAS Assists Taxpayers Impacted by the Closing of Tax Dispute Resolution Firms.

In March 2012, TaxMasters, Inc. filed for Chapter 11 bankruptcy protection (modified to 

Chapter 7 liquidation in May 2012) and a jury returned a $195 million verdict against the 

firm in a lawsuit filed by the Texas Attorney General.69  TaxMasters provided tax-related 

representation and services to about 4,000 clients nationwide.70  The Texas Attorney 

General’s office and the bankruptcy trustee contacted TAS in April 2012 to see if TAS could 

assist TaxMasters clients.  TAS took the following actions:

■■ The National Taxpayer Advocate sent all TaxMasters clients a letter that gave them an 

overview of their options, and encouraged those facing immediate adverse collection 

actions to contact TAS.

■■ The letter included an attachment explaining the collection process and collection 

alternatives such as installment agreements, currently not collectible status, and offers 

in compromise.

65	 TIGTA, Ref. No. 2012-40-065, Processes to Address Erroneous Adoption Credits Result in Increased Taxpayer Burden and Credits 
Allowed to Nonqualifying Individuals 2 (June 13, 2012).

66	 GAO, GAO-12-098, Adoption Tax Credit – IRS Can Reduce Audits and Refund Delays 10 (Oct. 20, 2011).
67	 Id.
68	 Data obtained from TAMIS (Oct. 5, 2012 and Oct 29, 2012).
69	 Attorney General of Texas News Release, Houston-Based TaxMasters and Founder Patrick Cox Ordered to Pay Over $195 Million 

For Defrauding Customers in Texas and Nationwide (Mar. 30, 2012) available at https://www.oag.state.tx.us/oagnews/release.
php?id=4020.

70	 TAS, TAS Letter to TaxMasters Clients (July 11, 2012) available at http://www.taxpayeradvocate.irs.gov/userfiles/file/TaxMasters_
letter.pdf.
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■■ The letter also included a Frequently Asked Questions (FAQ) document discussing 

issues related to representation, including Low Income Taxpayer Clinics available to 

assist eligible individuals.71

TAS is tracking TaxMasters cases to determine what types of relief clients sought (payment 

plans, levy release, offer in compromise, etc.), and how often TAS could advocate for relief.  

In FY 2012, TAS received 24 cases and provided relief in 64 percent of the 14 cases closed.72

TAS Uses Taxpayer Assistance Orders to Advocate Effectively.

The TAO is a powerful tool for LTAs to use to resolve their cases.  An LTA should consider 

issuing a TAO when the taxpayer is suffering or about to suffer a significant hardship be-

cause of the manner in which the internal revenue laws are administered, and the law and 

the facts support the relief.73  The LTA may issue a TAO to order the IRS to take an action, 

cease an action, or refrain from taking an action;74  for example, to release a levy.75  The 

LTA may also issue a TAO to order the IRS to expedite consideration of a taxpayer’s case, 

reconsider its determination in a case, or review the case at a higher level.76

TAOs can also bring systemic problems to light and help drive systemic improvement in 

the IRS.  For example, in FY 2012 the IRS Accounts Management (AM) division in the 

Atlanta Campus experienced a backlog and was unable to timely work TAS identity theft 

OARs.  Since most TAS IDT cases involve taxpayers experiencing an economic burden, the 

lack of timely response was unacceptable.77  Therefore, TAS issued 128 TAOs to AM, order-

ing the unit to complete the actions originally requested on the OAR.

Because of the number of TAOs issued (nearly 30 percent of all TAOs issued by TAS in FY 

2012), the AM division reevaluated the way it was addressing its backlog.  On July 23, 2012, 

AM instructed TAS and AM employees to send OARs where taxpayers are experiencing an 

economic burden to the Austin AM division for expedite processing.78  Redistributing the 

work allowed AM to address the backlog of work in Atlanta and facilitated relief to taxpay-

ers by providing resources to handle TAS cases requiring immediate attention.

71	 TAS, Frequently Asked Questions for Taxmasters Clients (July 10, 2012) available at http://www.taxpayeradvocate.irs.gov/userfiles/
file/taxmasters_faq.pdf.  LITCs are independent from the IRS.  Controversy clinics serve individuals whose income is below a cer-
tain level and who need to resolve a tax problem.  These clinics provide professional representation before the IRS or courts in 
audits, appeals, tax collection disputes, and other issues for free or for a small fee.  English as a second language (ESL) clinics 
provide information about taxpayer rights and responsibilities in many different languages.  Some clinics provide both services.

72	 Data obtained from TAMIS (Oct. 30, 2012).
73	 Treas. Reg. § 301.7811-1(a), 76 Fed. Reg. 18,059 (Apr. 1, 2011).  See also IRC § 7811(a)(1).
74	 IRC § 7811(b)(2).
75	 IRC § 7811(b)(1). 
76	 Treas. Reg. § 301.7811-1(c), 76 Fed. Reg. 18,059 (Apr. 1, 2011); IRM 13.1.20.3 (Dec. 15, 2007).
77	 Over 75 percent (38,747 of 51,302) of IDT OARs are from TAS economic burden cases.  Data obtained from TAMIS (Oct. 1, 

2012).
78	 See IRM 21.6.2.4.2.8 (July 23, 2012).
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Top 25 Case Advocacy Issues for FY 2012 by TAMIS* Receipts 

Issue Code Description FY 2012 Cases

425 Stolen Identity 54,748

045 Pre-Refund Wage Verification Hold 18,012

71X Levies 11,419

620 Reconsideration / Substitute for Return / IRC § 6020(b) / Audit 9,344

610 Open Audit (Non-Revenue Protection Strategy (RPS), Earned Income Tax Credit (EITC)) 8,885

330 Processing Amended Return 8,783

63X-640 EITC Claims / Certification / Reconsideration / Recertification 7,441

310 Processing Original Return 6,250

020 Expedite Refund Request 5,726

060 IRS Offset 5,298

315 Unpostable/Reject 5,286

75X Installment Agreement 4,449

340 Injured Spouse Claim 4,115

670 Closed Underreporter 3,696

090 Other Refund Inquiries / Issues 3,572

72X Liens 3,527

540 Civil Penalties Other Than Trust Fund Recovery Penalty 3,498

040 Returned / Stopped Refunds 3,231

790 Other Collection Issues 2,996

520 Failure to File (FTF) / Failure to Pay (FTP) Penalty 2,822

390 Other Document Processing Issues 2,680

675 Combined Annual Wage Reporting / Federal Unemployment Tax Act (CAWR-FUTA) 2,650

660 Open Underreporter 2,629

010 Lost / Stolen Refunds 2,294

91X Appeals 2,261

320 Math Error 2,083

Total Top 25 Receipts 187,695

Total TAS Receipts 219,666

 * Taxpayer Advocate Management Information System.
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Advocacy Portfolio Advisor Assignments

Portfolio Assignment Portfolio Owner Location Phone Number

Abusive Schemes / Refund Fraud Kenyon, M ND 701-237-8299

Accessing Taxpayers' Files Todd, J MO-Kansas City Campus 816-291-9019

Accounts Management Taxpayer Assurance Program Pre-Refund Program Wess, D TN-Memphis Campus 901-395-1700

Adoption Credit Halker, S FL-Jacksonville 904-665-0523

Amended Returns Martinez, G TX-Dallas 214-413-6520

Appeals – Examination Based Issues Maiuro, D CA-Sacramento 916-974-5191

Appeals Collection Based Issues Leith, J MD 410-962-8120

Audit Reconsiderations Brunetti, A UT-Ogden Campus 801-620-3000

Automated Collection System (ACS) Lombardo, L PA-Philadelphia 215-861-1237

Bankruptcy Mettlen, A PA-Pittsburgh 412-395-6423

BMF Information Reporting and Document Matching (IRDM/BMF) merged (CAWR/FUTA) Morell, C NY-Brookhaven Campus 631-654-6935

Collection / Allowable Living Expenses Spisak, J NY- Manhattan 212-436-1010

Correspondence Examination Blinn, F IN 317-685-7799

Customer Account Data Engine (CADE) Logan, A UT-Salt Lake City 801-799-6962

Disaster Response & Recovery Washington, J MS 601-292-4810

Domestic Violence Related Tax Issues Davis, S OH-Cleveland 216-522-8241

Earned Income Tax Credit (EITC) Outreach Browne, R GA-Atlanta 404-338-8085

EITC Compliance Harrison, M NJ 973-921-4376

Electronic Tax Administration Martin, B TN-Nashville 615-250-6015

Employment Tax Policy Garvin, W DE 302-286-1545

e-Services Todaro, T CA-Oakland 510-637-3079

Examination Strategy Curran, D CA-LA 213-576-3016

Exempt Organization Outreach Guinn, P MO-St. Louis 314-612-4371

Exempt Organizations (Application Approval Processing) Eyman, N OH-Cincinnati 513-263-3249

Farm Income & Taxation Gilchrist, L SD 605-377-1606

Federal Levy Payment Program (FPLP) Moquin, K CT 860-756-4550

Federal Tax Liens (Including Centralized Liens) Pieger, G District of Columbia 202-874-4280

Financially Distressed Taxpayers Hensley, D OK 405-297-4139

First Time Home Buyer's Credit Lucas, D TX-Houston 713-209-4781

Fraud/Victim Assistance Swantz, C AZ 602-636-9503

Health Care I (Individual) Frierson, D KS 316-352-7505

Health Care II (Business) Taylor, S IL-Chicago 312-566-3801

Health Care Outreach DeTimmerman, P IA 515-564-6880

Identity Protection Specialized Unit-Identity Theft Benoit, F MA-Andover Campus 978-247-9020

Identity Theft Johnson, D KY-Covington Campus 859-669-4013

Indian Tribal Governments Wirth, W NY-Buffalo 716-686-4820

Individual Information Reporting & Document Matching (Automated Underreporter) McClendon, L GA-Atlanta Campus 770-936-4543

Individual Taxpayer Identification Number (ITIN) Outreach Blount, P MI 313-628-3664

Injured Spouse Morgan, M KY-Louisville 502-572-2201
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Portfolio Assignment Portfolio Owner Location Phone Number

Innocent Spouse Knowles, J ID 208-387-2827 

Installment Agreement Processing Hough, C WY 307-633-0881

Interest Computation Issues Thompson, T MT 406-441-1044

International Taxpayers Vargas, C Puerto Rico 787-622-8950

IRS Policy and Procedures on Accepting Electronic Taxpayer Records Agosto, A LA 504-558-3003

IRS Training on Taxpayer Rights Zarrella, J MA-Boston 617-316-2625

ITIN Processing Farthing, N TX-Austin Campus 512-460-4652

Levies Wilde, B AR 501-396-5820

Low Income Taxpayer Clinics (LITCs) Leifeld, K ME 207-622-8577

Math Error Sonier, G SC 803-765-5300

Military Taxation Issues Douts, K AK 907-271-6297

Multilingual Initiatives Rolon, J TX-Austin 512-499-5970

Nonfiler Strategy (Substitute for Return,  Automated Substitute for Return) Warren, J MN 651-312-7874

Offer in Compromise (OIC) Tehrani, B NY-Brooklyn 718-488-3501

Office of Professional Responsibility Juarez, V PA-Philadelphia Campus 267-941-2357

Penalty Administration Bates, P IL-Springfield 217-862-6348

Powers of Attorney (Forms 2848, 8821) Hawkins, D AL 205-912-5634

Practitioner Priority Services Szargowicz, L RI 401-528-1916

Processing Payments Ashurex, S OR 503-415-7030

Return Preparer Penalties Greene, S NY-Albany 518-427-5412

Returned/Stopped Refunds Johnson, B WI 414-231-2391

Seizure and Sales Crook, T FL-Ft. Lauderdale 954-423-7676

TAS Confidentiality and IRC Section 6103 Champagne, J NH 603-433-0571

Tax Exempt Entity Issues (Including government entities) Juncewicz, T NC 336-574-6213

Tax Forum Case Resolution Room Sawyer, M CA-Fresno 559-442-6418

Tax Forum Case Resolution Room Adams, C CA-Laguna Niguel 949-389-4790

Taxpayer Account Transcripts & Virtual Service Delivery Fett, R VT 802-859-1056

Taxpayer Assistance Center (TAC) Offices and Virtual Service Delivery Mezger, W WA 206-220-5704

Taxpayer Compliance Behavior Halker, S FL-Jacksonville 904-665-0523

Tip Reporting and Compliance Alvear, K NV 702-868-5180

Trust Fund Recovery Penalty (TFRP) Campbell, M VA 804-916-3500

U.S. Territories & Possessions James, G HI 808-566-2927

Undelivered Mail Todd, J MO-Kansas City Campus 816-291-9019
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TABLE 1 	 Summons Enforcement Under IRC §§ 7602, 7604, and 7609

Case Citation Issues(s) Pro Se Decision

Individual Taxpayers (But Not Sole Proprietorships)

Amabile, U.S. v., 109 A.F.T.R.2d (RIA) 1753 (E.D. Pa. 2012) TP ordered to produce nonprivileged documents; TP ordered to produce privileged 
documents to court for in-camera review; TP’s challenges dismissed as frivolous

Yes IRS

Amabile, U.S. v., 2011 U.S. Dist. LEXIS 146350 (E.D. Pa. 2011) TP’s motion to quash summons dismissed; generalized Fifth Amendment assertion 
insufficient to defeat the IRS summons; TP ordered to produce nonprivileged docu-
ments; TP ordered to produce privileged documents to court for in-camera review

Yes IRS

Augusto, U.S. v., 2011 U.S. Dist. LEXIS 105482 (N.D. Colo. 
2011) 

Powell requirements satisfied Yes IRS

AZIS v. United States, 109 A.F.T.R.2d (RIA) 2530 (S.D. Fla. 
2012), appeal dismissed, No. 12-13929 (11th Cir. Sept. 10, 
2012)

Powell requirements satisfied; enforcement of summons recommended; TP’s motion 
to quash third-party summons denied

Yes IRS

Bacon, U.S. v., 109 A.F.T.R.2d (RIA) 553 (E.D. Cal. 2012), adopt-
ing 108 A.F.T.R.2d (RIA) 7304 (E.D. Cal. 2011)

Powell requirements satisfied; enforcement of summons ordered Yes IRS

Benice, U.S. v., 2012 U.S. Dist. LEXIS 65327 (C.D. Cal. 2012) Powell requirements satisfied Yes IRS

Bennett, U.S. v., 108 A.F.T.R.2d (RIA) 5161 (W.D. Mo. 2011), 
adopting 108 A.F.T.R.2d (RIA) 5159 (W.D. Mo. 2011)

Powell requirements satisfied; enforcement of summons ordered Yes IRS

Berkowitz v. U.S., 108 A.F.T.R.2d (RIA) 6477 (D.S.C. 2011), 
adopting 2011 U.S. Dist. LEXIS 116161 (D.S.C. 2011)

Powell requirements satisfied; TP’s motion to strike declaration denied; TP’s motion to 
quash third-party summons dismissed; TP’s Fifth Amendment objection lacked merit

Yes IRS

Bilan v. U.S., 108 A.F.T.R.2d (RIA) 5089 (N.D. Cal. 2011) Powell requirements satisfied; enforcement of summons ordered; TP’s motion to 
quash some third-party summonses dismissed for lack of subject matter jurisdiction

Yes IRS

Bohn, U.S. v., 108 A.F.T.R.2d (RIA) 7459 (E.D. Cal. 2011) Powell requirements satisfied; enforcement of summons ordered Yes IRS

Bohn, U.S. v., 2011 U.S. Dist. LEXIS 123872 (E.D. Cal. 2011) Powell requirements satisfied Yes IRS

Brokaw, U.S. v., 2012 U.S. Dist. LEXIS 42970 (C.D. Cal. 2012) Powell requirements satisfied Yes IRS

Brown v. U.S., 108 A.F.T.R.2d (RIA) 5851 (E.D.N.C. 2011), adopt-
ing 107 A.F.T.R.2d (RIA) 2645 (E.D.N.C. 2011)

Powell requirements satisfied; TP’s motion to quash third-party summons dismissed Yes IRS

Brownfield, U.S. v., 2011 U.S. Dist. LEXIS 75812 (W.D. Ky. 2011) Civil contempt ordered Yes IRS

Calhoun, U.S. v., 108 A.F.T.R.2d (RIA) 7258 (E.D. Cal. 2011), 
adopting 108 A.F.T.R.2d (RIA) 6800 (E.D. Cal. 2011)

Powell requirements satisfied; enforcement of summons ordered Yes IRS

Canatella v. U.S., 108 A.F.T.R.2d (RIA) 5256 (N.D. Cal. 2011), 
appeal docketed, No. 11-16827 (9th Cir. July 29, 2011)

Powell requirements satisfied; TP’s motion to quash third-party summons dismissed; 
TP’s First and Fifth Amendment and marital privacy objections lacked merit

No IRS

Canul, U.S. v., 108 A.F.T.R.2d (RIA) 5045 (N.D. Cal 2011), 
adopted by D.C. No. 5:11-cv-01658-LHK (N.D. Cal. 2011)

Powell requirements satisfied; enforcement of summons ordered Yes IRS

Capone, U.S. v., 2011 U.S. Dist. LEXIS 140064 (D.N.H. 2011), 
adopting 2011 U.S. Dist. LEXIS 139856 (D.N.H. 2011)

Powell requirements satisfied; enforcement of summons ordered; costs awarded to 
government

Yes IRS

Catlett v. U.S., 109 A.F.T.R.2d (RIA) 1410 (E.D. Wis. 2012) TP’s Fourth and Fifth Amendment objections lacked merit Yes IRS

Chongris, U.S. v., 2012 U.S. Dist. LEXIS 68545 (D. Mass. 2012), 
adopting 2012 U.S. Dist. LEXIS 69067 (D. Mass. 2012)

Powell requirements satisfied; enforcement of summons ordered Yes IRS

Cobb, U.S. v., 458 Fed. Appx. 587 (9th Cir. 2011), aff’g 2008 
U.S. Dist. LEXIS 123508 (S.D. Cal. 2008)

Enforcement of summons upheld; TP’s frivolous arguments lacked merit Yes IRS

Cotter, U.S. v., 2011 U.S. Dist. LEXIS 67633 (D.N.H. 2011), 
adopting 2011 U.S. Dist. LEXIS 67477 (D.N.H. 2011)

Powell requirements satisfied; enforcement of summons ordered; costs awarded to 
government

Yes IRS

Delanerolle, U.S. v., 109 A.F.T.R.2d (RIA) 1298 (S.D. Ohio 2012) Enforcement of summons ordered No IRS

Devlin v. U.S., 108 A.F.T.R.2d (RIA) 6009 (D. Nev. 2011) Powell requirements satisfied; TP’s motion to quash third-party summons dismissed 
for lack of personal jurisdiction and subject matter jurisdiction

Yes IRS

Ding, U.S. v., 2011 U.S. Dist. LEXIS 125837 (C.D. Cal. 2011) Powell requirements satisfied Yes IRS
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Table 1: Summons Enforcement Under IRC §§ 7602, 7604, and 7609

Case Citation Issues(s) Pro Se Decision

Duhamel, U.S. v., 2011 U.S. Dist. LEXIS 71951 (D.N.H. 2011), 
adopting 2011 U.S. Dist. LEXIS 72149 (D.N.H. 2011)

Powell requirements satisfied; enforcement of summons ordered; costs awarded to 
government

Yes IRS

Dunich-Kolb v. U.S., 108 A.F.T.R.2d (RIA) 5165 (D.N.J. 2011) TP’s untimely motion to quash third-party summons dismissed for lack of subject 
matter jurisdiction

No IRS

Estavillo, U.S. v., 2012 U.S. Dist. LEXIS 60138 (N.D. Cal. 2012) Enforcement of summons ordered; documents ordered are not privileged No IRS

Fisette, U.S. v., 2012 U.S. Dist. LEXIS 27176 (D. Mass. 2012), 
adopted by D.C. No. 1:11-mc-91311-DPW (D. Mass 2012)

Powell requirements satisfied; enforcement of summons ordered Yes IRS

Garcia, U.S. v., 2012 U.S. Dist. LEXIS 59295 (C.D. Cal. 2012) Powell requirements satisfied Yes IRS

Gillies, U.S. v., 2011 U.S. Dist. LEXIS 141982 (N.D. Cal. 2011), 
adopting 108 A.F.T.R.2d (RIA) 7241 (N.D. Cal. 2011)

Powell requirements satisfied; enforcement of summons ordered Yes IRS

Gillies, U.S. v., 2012 U.S. Dist. LEXIS 50378 (N.D. Cal. 2012), 
adopting 2012 U.S. Dist. LEXIS 50383 (N.D. Cal. 2012)

Civil contempt ordered Yes IRS

Giroud, U.S. v., 2012 U.S. Dist. LEXIS 63446 (C.D. Cal. 2012) Powell requirements satisfied Yes IRS

Gomez, U.S. v., 107 A.F.T.R.2d (RIA) 2428 (E.D. Cal. 2011), 
adopting 107 A.F.T.R.2d (RIA) 2338 (E.D. Cal. 2011)

Powell requirements satisfied; enforcement of summons ordered No IRS

Gonzalez v. U.S., 108 A.F.T.R.2d (RIA) 6652 (N.D. Ill. 2011) Powell requirements satisfied; TP’s motion to quash summons dismissed; TP’s bad 
faith argument rejected; TP failed to demonstrate that case has been referred to DOJ

No IRS

Gonzalez v. U.S., 108 A.F.T.R.2d (RIA) 6911 (D.N.J. 2011) TP’s motion to quash summons dismissed; TP’s bad faith argument rejected; TP failed 
to demonstrate that case has been referred to DOJ

No IRS

Grandstaff, U.S. v., 108 A.F.T.R.2d (RIA) 6805 (E.D. Cal. 2011) Powell requirements satisfied; enforcement of summons ordered Yes IRS

Gray v. U.S., 2012 U.S. Dist. LEXIS 499 (D. Conn. 2012) TP’s motion to quash third-party summons dismissed for lack of personal jurisdiction 
and subject matter jurisdiction

Yes IRS

Gutierrez, U.S. v., 108 A.F.T.R.2d (RIA) 5540 (N.D. Cal. 2011) Powell requirements satisfied; enforcement of summons ordered; TP may not desig-
nate an attorney to provide testimony under IRC § 7602

No IRS

Hill v. IRS, 109 A.F.T.R.2d (RIA) 646 (M.D. Fla. 2012), adopting 
109 A.F.T.R.2d (RIA) 644 (M.D. Fla. 2011)

TP’s motion to quash third-party summons dismissed for lack of subject matter 
jurisdiction

Yes IRS

Howard, U.S. v., 2011 U.S. Dist. LEXIS 133643 (C.D. Cal. 2011) Powell requirements satisfied Yes IRS

In re Does, 108 A.F.T.R.2d (RIA) 7499 (E.D. Cal. 2011) Court authorized issuance of “John Doe” summons to State of California to obtain 
information about inter-family property transfers for little or no consideration

Not 
applicable*

IRS

Jaha, U.S. v., 2011 U.S. Dist. LEXIS 118520 (C.D. Cal. 2011) Powell requirements satisfied Yes IRS

Joaquin, U.S. v., 107 A.F.T.R.2d (RIA) 2716 (N.D. Cal. 2011) Enforcement of summons ordered Yes IRS

Jordan v. U.S., 108 A.F.T.R.2d (RIA) 6824 (S.D. Ohio 2011), 
adopting 108 A.F.T.R.2d (RIA) 6821 (S.D. Ohio 2011)

Powell requirements satisfied; TP’s motion to quash third-party summons dismissed; 
TP received adequate notice; TP’s failed to demonstrate that case has been referred 
to DOJ; TP’s Fourth Amendment and privacy objections lacked merit

Yes IRS

Kahler, U.S. v., 2012 U.S. Dist. LEXIS 64519 (E.D. Cal. 2012) Powell requirements satisfied Yes IRS

Kalter, U.S. v., 2011 U.S. Dist. Lexis 142601 (C.D. Cal. 2011) Powell requirements satisfied Yes IRS

Kennedy, U.S. v., 2012 U.S. Dist. LEXIS 65191 (W.D. Wash. 
2012), adopted by D.C. No. 3:12-mc-05013-BHS (W.D. Wash. 
2012)

Enforcement of summons ordered Yes IRS

Koester, U.S. v., 2012 U.S. Dist. LEXIS 53102 (C.D. Cal. 2012) Powell requirements satisfied Yes IRS

Kum, U.S. v., 2011 U.S. Dist. LEXIS 133647 (C.D. Cal. 2011) Powell requirements satisfied Yes IRS

Landworth, U.S. v., 2011 U.S. Dist. LEXIS 128521 (C.D. Cal. 
2011)

Powell requirements satisfied Yes IRS

Lavoie, U.S. v., 2011 U.S. Dist. LEXIS 74202 (D.N.H. 2011), 
adopting 2011 U.S. Dist. LEXIS 74491 (D.N.H. 2011)

Powell requirements satisfied; enforcement of summons ordered; costs awarded to 
government

Yes IRS

* A John Doe Summons must be authorized by the court prior to issuance. It is an ex parte proceeding where the only party is the United States. 
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Table 1: Summons Enforcement Under IRC §§ 7602, 7604, and 7609

Case Citation Issues(s) Pro Se Decision

Lewis v. U.S., 109 A.F.T.R.2d (RIA) 1756 (E.D. Cal. 2012) Powell requirements satisfied; TP’s motion to quash third-party summons dismissed 
for lack of standing and subject matter jurisdiction; TP’s Fourth Amendment objection 
lacked merit

Yes IRS

Lonsdale, U.S. v., 109 A.F.T.R.2d (RIA) 1601 (E.D. Cal. 2012); 
adopted by D.C. No. 2:12-mc-00004-KJM-EFB (E.D. Cal. 2012)

Powell requirements satisfied; enforcement of summons ordered Yes IRS

Lozano, U.S. v., 108 A.F.T.R.2d (RIA) 5960 (S.D. Cal. 2011) Powell requirements satisfied; enforcement of summons ordered Yes IRS

Luna, U.S. v., 109 A.F.T.R.2d (RIA) 2090 (N.D. Cal. 2012) Enforcement of summons ordered Yes IRS

Lund, U.S. v., 109 A.F.T.R.2d (RIA) 7513 (D. Or. 2011), reconsid-
eration denied by 109 A.F.T.R.2d (RIA) 913 (D. Or. 2012), appeal 
docketed, No. 12-35351 (9th Cir. May 4, 2012)

Powell requirements satisfied; TP’s motion to dismiss for lack of jurisdiction denied; 
TP’s Fourth and Fifth Amendment objections lacked merit

Yes IRS

Lyons, U.S. v., 107 A.F.T.R.2d (RIA) 2733 (E.D. Tex. 2011), adopt-
ing 107 A.F.T.R.2d (RIA) 2732 (E.D. Tex. 2011)

Enforcement of summons ordered; summons not overbroad Yes IRS

MacAlpine v. U.S., 109 A.F.T.R.2d (RIA) 1719 (W.D.N.C. 2012), 
reconsideration denied by 2012 U.S. Dist. LEXIS 74511 
(W.D.N.C. 2012)

TP’s untimely motion to quash third-party summons dismissed for lack of personal 
and subject matter jurisdiction

Yes IRS

Macbeath, U.S. v., 2011 U.S. Dist. LEXIS 139392 (C.D. Cal. 
2011)

Powell requirements satisfied Yes IRS

Maccaughern, U.S. v., 2012 U.S. Dist. LEXIS 69477 (D. Utah 
2012), adopting 2012 U.S. Dist. LEXIS 69482 (D. Utah 2012)

Powell requirements satisfied; enforcement of summons ordered Yes IRS

Mahallati, U.S. v., 107 A.F.T.R.2d (RIA) 2510 (N.D. Cal. 2011) Powell requirements satisfied; enforcement of summons ordered Yes IRS

Mayberry v. U.S., 108 A.F.T.R.2d (RIA) 5497 (E.D.N.C. 2011) TP’s untimely motion to quash third-party summons dismissed for lack of personal 
jurisdiction and subject matter jurisdiction

Yes IRS

Mayley v. U.S., 108 A.F.T.R.2d (RIA) 7000 (D.S.C. 2011), adopt-
ing 108 A.F.T.R.2d (RIA) 6995 (D.S.C. 2011)

Powell requirements satisfied; TP’s motion to quash third-party summons dismissed; 
TP’s Fourth and Fifth Amendment objections lacked merit

Yes IRS

McDoneld, U.S. v., 108 A.F.T.R.2d (RIA) 6895 (E.D. La. 2011), 
adopting 108 A.F.T.R.2d (RIA) 6893 (E.D. La. 2011)

Powell requirements satisfied; enforcement of summons ordered Yes IRS

McDonnell, U.S. v., 2011 U.S. Dist. LEXIS 120953 (D.N.H. 
2011), adopting 2011 U.S. Dist. LEXIS 120954 (D.N.H. 2011)

Powell requirements satisfied; enforcement of summons ordered; costs awarded to 
government

Yes IRS

McFarland, U.S. v., 2012 U.S. Dist. LEXIS 50330 (W.D. Wash. 
2012), adopted by D.C. 3:12-mc-05008-BHS (W.D. Wash 2012)

Enforcement of summons ordered Yes IRS

McNorton, U.S. v., 108 A.F.T.R.2d (RIA) 7507 (D. Haw. 2011), 
adopting 108 A.F.T.R.2d (RIA) 7506 (D. Haw. 2011)

Powell requirements satisfied; enforcement of summons ordered Yes IRS

Melick, U.S. v., 108 A.F.T.R.2d (RIA) 6780 (D.N.H. 2011), appeal 
docketed, No. 11-2245 (1st Cir. Oct. 25, 2011)

Civil contempt ordered; TP’s objections for insufficient service of process rejected No IRS

Miller, U.S. v., 2011 U.S. Dist. LEXIS 104150 (C.D. Cal. 2011) Powell requirements satisfied Yes IRS

Montagne, U.S. v., 2012 U.S. Dist. LEXIS 57627 (D. Minn. 
2012), adopting 2012 U.S. Dist. LEXIS 57935 (D. Minn. 2012)

Powell requirements satisfied; enforcement of summons ordered; TP’s motion to 
quash summons dismissed

Yes IRS

Navarro, U.S. v., 817 F.Supp.2d 25 (D.P.R. 2011) Powell requirements satisfied; enforcement of summons ordered No IRS

Nguyen v. U.S., 108 A.F.T.R.2d (RIA) 5311 (M.D. Fla. 2011), 
further proceedings in unpublished order, District Ct. Docket No. 
3:11-cv-536-J-37TEM (M.D. Fla. 2011)

Powell requirements satisfied; TP’s motion to quash third-party summons initially held 
in abeyance because of alleged improper purpose, then denied by court

No IRS

Nisbett, U.S. v., 108 A.F.T.R.2d (RIA) 7315 (E.D. Cal. 2011) Powell requirements satisfied; enforcement of summons recommended Yes IRS

Odaly, U.S. v., 2012 U.S. Dist. LEXIS 65804 (C.D. Cal. 2012) Powell requirements satisfied Yes IRS

Olson, U.S. v., 109 A.F.T.R.2d (RIA) 549 (N.D. Cal. 2012) Powell requirements satisfied; enforcement of summons ordered Yes IRS

Olvany, U.S. v., 109 A.F.T.R.2d (RIA) 790 (M.D. Pa. 2012) Powell requirements satisfied; enforcement of summons ordered; costs awarded to 
government; TP’s objection to court’s personal jurisdiction rejected

Yes IRS
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Table 1: Summons Enforcement Under IRC §§ 7602, 7604, and 7609

Case Citation Issues(s) Pro Se Decision

Orona, U.S. v., 108 A.F.T.R.2d (RIA) 5477 (N.D. Tex. 2011), 
adopting 108 A.F.T.R.2d (RIA) 5475 (N.D. Tex. 2011)

Powell requirements satisfied; enforcement of summons ordered; costs awarded to 
government

Yes IRS

Otten, U.S. v., 109 A.F.T.R.2d (RIA) 763 (W.D. Wis. 2012) Enforcement of summons ordered Yes IRS

Papazian, U.S. v., 2011 U.S. Dist. LEXIS 147544 (C.D. Cal. 
2011)

Powell requirements satisfied Yes IRS

Paul, U.S. v., 2011 U.S. Dist. LEXIS 155398 (M.D. Fla. 2011), 
earlier proceeding 2011 U.S. Dist. LEXIS 100999 (M.D. Fla. 
2011)

Motion for civil contempt granted; TP fined $200 per day; If fines exceed $1,000 
prior to compliance with summons arrest warrant will be issued

Yes IRS

Peterson v. U.S., 109 A.F.T.R.2d (RIA) 1099 (D. Neb. 2012), 
appeal dismissed, No. 12-2373 (8th Cir. Sept. 5, 2012)

Powell requirements satisfied; TP’s motion to quash third-party summons dismissed; 
TP received sufficient notice; TP failed to demonstrate that case has been referred to 
DOJ; TP’s bad faith argument rejected; TP’s Fourth Amendment and privacy objections 
lacked merit

Yes IRS

Peterson v. U.S., 109 A.F.T.R.2d (RIA) 1287 (E.D. Pa. 2012) TP’s motion to quash third-party summons dismissed; TP received sufficient notice; 
TP failed to demonstrate that case has been referred to DOJ; TP’s bad faith argument 
rejected; TP’s Fourth Amendment, Nebraska Constitution, and privacy objections 
lacked merit

Yes IRS

Pettinger, U.S. v., 108 A.F.T.R.2d (RIA) 6565 (E.D. Tex. 2011), 
adopting 108 A.F.T.R.2d (RIA) 6565 (E.D. Tex. 2011)

Enforcement of summons ordered; summons not overbroad Yes IRS

Phelan, U.S. v., 2011 U.S. Dist. LEXIS 98702 (C.D. Cal. 2011) Powell requirements satisfied Yes IRS

Poole, U.S. v., 2011 U.S. Dist. LEXIS 96400 (E.D. Mich. 2011), 
adopting 2011 U.S. Dist. LEXIS 96418 (E.D. Mich. 2011)

Powell requirements satisfied; enforcement of summons ordered; IRS’s motion for 
show cause hearing granted

Yes IRS

Porter v. U.S Dept. of Treas., 2012 U.S. Dist. LEXIS 64911 (M.D. 
Fla. 2012), adopting 2012 U.S. Dist. LEXIS 64910 (M.D. Fla. 
2012)

TP’s motion to quash third-party summons dismissed for lack of subject matter 
jurisdiction

Yes IRS

Puccio, U.S. v., 2011 U.S. Dist. LEXIS 69927 (D. Mass. 2011) Powell requirements satisfied; TP’s motion to quash summons dismissed Yes IRS

Puccio, U.S. v., 812 F. Supp. 2d 105 (D. Mass. 2011) Civil contempt ordered Yes IRS

Reid-Bills, U.S. v., 108 A.F.T.R.2d (RIA) 7245 (E.D. Cal. 2011) Civil contempt ordered Yes IRS

Ring, U.S. v., 2011 U.S. Dist. LEXIS 116688 (D.N.H. 2011), 
adopting 2011 U.S. Dist. LEXIS 116642 (D.N.H. 2011)

Powell requirements satisfied; enforcement of summons ordered; costs awarded to 
government

Yes IRS

Rubin, U.S. v., 2011 U.S. Dist. LEXIS 127408 (C.D. Cal. 2011) Powell requirements satisfied Yes IRS

Rubin, U.S. v., 2012 U.S. Dist. LEXIS 70042 (C.D. Cal. 2012) Powell requirements satisfied Yes IRS

Rubin, U.S. v., 2012 U.S. Dist. LEXIS 72658 (C.D. Cal. 2012) Powell requirements satisfied Yes IRS

Ruggieri, U.S. v., 2012 U.S. Dist. LEXIS 22054 (C.D. Cal. 2012) Powell requirements satisfied Yes IRS

Ryland, U.S. v., 2011 U.S. Dist. LEXIS 134735 (C.D. Cal. 2011) Powell requirements satisfied Yes IRS

Salmonsen, U.S. v., 2012 U.S. Dist. LEXIS 46368 (C.D. Cal. 
2012)

Powell requirements satisfied Yes IRS

Sanchez, U.S. v., 2012 U.S. Dist. LEXIS 60191 (C.D. Cal. 2012) Powell requirements satisfied Yes IRS

Sanders, U.S. v., 2012 U.S. Dist. LEXIS 63008 (D. Colo. 2012), 
adopting 2012 U.S. Dist. LEXIS 63010 (D. Colo. 2012)

Enforcement of summons ordered Yes IRS

Shaw v. U.S., 109 A.F.T.R.2d (RIA) 1335 (M.D. Fla. 2012), 
vacating 109 A.F.T.R.2d (RIA) 1331 (M.D. Fla. 2011), appeal 
docketed, No. 12-13449 (11th Cir. June, 29, 2012)

TP’s motion to quash third-party summons dismissed for lack of subject matter 
jurisdiction

Yes IRS

Sheehan, U.S. v., 2012 U.S. Dist. LEXIS 26473 (E.D. Cal. 2012) Powell requirements satisfied Yes IRS

Simoneau, U.S. v., 2011 U.S. Dist. LEXIS 123093 (D.N.H. 2011), 
adopting 2011 U.S. Dist. LEXIS 123097 (D.N.H. 2011)

Powell requirements satisfied; enforcement of summons ordered; costs awarded to 
government

Yes IRS

Smith, U.S. v., 2011 U.S. Dist. LEXIS 123103 (D.N.H. 2011), 
adopting 2011 U.S. Dist. LEXIS 123104 (D.N.H. 2011)

Powell requirements satisfied; enforcement of summons ordered; costs awarded to 
government

No IRS
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Table 1: Summons Enforcement Under IRC §§ 7602, 7604, and 7609

Case Citation Issues(s) Pro Se Decision

Springston, U.S. v., 2011 U.S. Dist. LEXIS 146330 (C.D. Cal. 
2011)

Powell requirements satisfied Yes IRS

St. John, U.S. v., 108 A.F.T.R.2d (RIA) 7371 (M.D. Fla. 2011), 
adopting 108 A.F.T.R.2d (RIA) 7372 (M.D. Fla. 2011)

Powell requirements satisfied; enforcement of summons ordered Yes IRS

Stevens, U.S. v., 2012 U.S. Dist. LEXIS 15092 (D.N.H. 2012), 
adopting 2012 U.S. Dist. LEXIS 15089 (D.N.H. 2012)

Powell requirements satisfied; enforcement of summons ordered; costs awarded to 
government

Yes IRS

Talbot v. U.S., 108 A.F.T.R.2d (RIA) 5309 (D. Ariz. 2011), appeal 
dismissed, No. 11-17166 (9th Cir. Nov. 11, 2011)

Powell requirements satisfied; TP’s motion to quash third-party summons dismissed; 
TP’s arguments for bad faith and improper service of process rejected; TP failed to 
demonstrate that case has been referred to DOJ; TP’s federal privacy law objection 
lacked merit

Yes IRS

Vasquez, U.S. v., 2011 U.S. Dist. LEXIS 123377 (C.D. Cal. 2011) Powell requirements satisfied Yes IRS

Villarreal v. U.S., 109 A.F.T.R.2d (RIA) 1522 (D. Colo. 2012), 
adopting 109 A.F.T.R.2d (RIA) 1516 (D. Colo. 2011), appeal 
docketed, No. 12-1131 (10th Cir. Apr. 9, 2012)

Powell requirements satisfied; enforcement of summons ordered; government’s 
motion for summary judgment with respect to petition to quash summons granted; 
TP’s bad faith argument rejected

No IRS

Viscarra, U.S. v., 109 A.F.T.R.2d (RIA) 1095 (E.D. Cal. 2012), 
adopting 109 A.F.T.R.2d (RIA) 593 (E.D. Cal. 2012)

Powell requirements satisfied; enforcement of summons ordered; TPs received proper 
notice

Yes IRS

Wankel, U.S./IRS v., 109 A.F.T.R.2d (RIA) 1671 (10th Cir. 2012), 
aff’g 107 A.F.T.R.2d (RIA) 2278 (D.N.M. 2011)

Powell requirements satisfied; enforcement of summons ordered Yes IRS

Warrior, U.S. v., 108 A.F.T.R.2d (RIA) 7489 (S.D. Cal. 2011) Powell requirements satisfied; enforcement of summons ordered Yes IRS

Wildes, U.S. v., 109 A.F.T.R.2d (RIA) 1408 (E.D. Cal. 2012) Powell requirements satisfied; enforcement of summons recommended Yes IRS

Williams v. U.S., 453 Fed. Appx. 532 (5th Cir. 2011) (per 
curiam), aff’g 107 A.F.T.R.2d (RIA) 1453 (N.D. Tex. 2011)

Dismissal of TPs’ motion to quash third-party summons for lack of subject matter 
jurisdiction upheld

Yes IRS

Wright, U.S. v., 2012 U.S. Dist. LEXIS 59009 (S.D. Ohio 2012) Powell requirements satisfied Yes IRS

Business Taxpayers (Corporations, Partnerships, Trusts, and Sole Proprietorships - Schedules C, E, F)

Action Recycling, Inc. v. U.S., 109 A.F.T.R.2d (RIA) 1311 (E.D. 
Wash. 2012), appeal docketed, No. 12-35338 (9th Cir. Apr. 30, 
2012)

Powell requirements satisfied; TP’s motion to quash summons dismissed No IRS

Advanced Chiropractic Health & Wellness Ctr. v. U.S., 2011 U.S. 
Dist. LEXIS 123398 (N.D. Ohio 2011)

TP’s motion to quash third-party summons denied for lack of standing and subject 
matter jurisdiction

Yes IRS

Bishop, U.S. v., 109 A.F.T.R.2d (RIA) 890 (E.D. Cal. 2012), adopt-
ing 109 A.F.T.R.2d (RIA) 667 (E.D. Cal. 2012)

Powell requirements satisfied; enforcement of summons ordered Yes IRS

Bladow, U.S. v., 2012 U.S. Dist. LEXIS 56689 (S.D. Cal. 2012) Powell requirements satisfied; enforcement of summons ordered Yes IRS

Briggs, U.S. v., 107 A.F.T.R.2d (RIA) 2420 (E.D. Cal. 2011), 
adopting 107 A.F.T.R.2d (RIA) 2321 (E.D. Cal. 2011)

Powell requirements satisfied; enforcement of summons ordered No IRS

Capps, U.S. v., 109 A.F.T.R.2d (RIA) 942 (E.D. Cal. 2012), adopt-
ing 109 A.F.T.R.2d (RIA) 669 (E.D. Cal. 2012)

Powell requirements satisfied; enforcement of summons ordered Yes IRS

Carranco, U.S. v., 108 A.F.T.R.2d (RIA) 7518 (E.D. Cal. 2011), 
adopting 108 A.F.T.R.2d (RIA) 7313 (E.D. Cal. 2011)

Powell requirements satisfied; enforcement of summons ordered Yes IRS

Day v. U.S., 108 A.F.T.R.2d (RIA) 6266 (D. Colo. 2011) Powell requirements satisfied; enforcement of summons ordered; TP’s bad faith argu-
ment rejected; TPs’ relevance objection rejected; statute of limitations not defense 
to summons

No IRS

Dougan v. U.S., 108 A.F.T.R.2d (RIA) 6663 (E.D. Cal. 2011), 
adopting 108 A.F.T.R.2d (RIA) 5847 (E.D. Cal. 2011)

Powell requirements satisfied; TP’s motion to quash summons dismissed; TP’s argu-
ments for overbreadth and relevance rejected; attorney-client privilege does not 
protect bank records from IRS summons

No IRS

Gangi v. U.S., 453 Fed. Appx. 255 (3d Cir. 2011), aff’g 107 
A.F.T.R.2d (RIA) 1542 (D.N.J. 2011)

Summons enforcement upheld; TP’s Fifth Amendment objection lacked merit; TP’s 
bad faith argument rejected; statute of limitations not defense to summons

No IRS

Gehrisch, U.S. v., 108 A.F.T.R.2d (RIA) 6373 (S.D. Cal. 2011), 
appeal dismissed, No. 11-56665 (9th Cir. June 25, 2012)

Civil contempt denied without prejudice; TP’s motion to dismiss contempt proceeding 
denied 

Yes Split
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Table 1: Summons Enforcement Under IRC §§ 7602, 7604, and 7609

Case Citation Issues(s) Pro Se Decision

Grant v. U.S., 108 A.F.T.R.2d (RIA) 5872 (N.D. Cal. 2011) Powell requirements satisfied; TP’s motion to quash third-party summons dismissed; 
TP’s bad faith argument rejected; TP failed to demonstrate that case has been 
referred to DOJ; TP’s Fourth and Fifth Amendment objections lacked merit

Yes IRS

Grant v. U.S., 2012 U.S. Dist. LEXIS 2972 (C.D. Cal. 2012) TP’s motion to quash third-party summons dismissed for lack of subject matter 
jurisdiction

Yes IRS

Hampton v. United States, 110 A.F.T.R.2d (RIA) 5198 (W.D. Mo. 
2012), appeal docketed, No. 12-2861 (8th Cir. Aug. 8, 2012)

Powell requirements satisfied; enforcement of summons recommended Yes IRS

Hill, U.S. v., 2012 U.S. Dist. LEXIS 73696 (W.D. Mo. 2012), 
adopting 2012 U.S. Dist. LEXIS 73699 (W.D. Mo. 2012)

Powell requirements satisfied; enforcement of summons ordered Yes IRS

Johnson, U.S. v., 2012 U.S. Dist. LEXIS 22357 (D. Minn. 2012), 
adopting 109 A.F.T.R.2d (RIA) 942 (D. Minn. 2012)

Powell requirements satisfied; enforcement of summons ordered No IRS

Kwolek v. U.S., 107 A.F.T.R.2d (RIA) 2610 (N.D. Cal. 2011) Powell requirements satisfied; TP’s motion to quash third-party summons dismissed; 
TP’s bad faith argument rejected

No IRS

Kwolek v. U.S., 108 A.F.T.R.2d (RIA) 5413 (W.D. Pa. 2011) TP’s motion to quash third-party summons denied because of collateral estoppel No IRS

Lano Equip., Inc., U.S. v., 2012 U.S. Dist. LEXIS 77900 (D. Minn. 
2012), adopted by 2012 U.S. Dist. LEXIS 77392 (D. Minn. 2012)

Powell requirements satisfied; enforcement of summons ordered; summons not 
overbroad

No IRS

Lara-Davila, U.S. v., 107 A.F.T.R.2d (RIA) 2519 (E.D. Cal. 2011), 
adopting 107 A.F.T.R.2d (RIA) 2335 (E.D. Cal. 2011)

Powell requirements satisfied; enforcement of summons ordered Yes IRS

Looby v. U.S., 109 A.F.T.R.2d (RIA) 654 (D. Neb. 2012) Powell requirements satisfied; enforcement of summons ordered; TP’s motion to 
quash third-party summons dismissed

No IRS

Madewell, U.S. v., 2012 U.S. Dist. LEXIS 17956 (E.D. Cal. 2012) Powell requirements satisfied Yes IRS

Miccosukee Tribe of Indians of Fla. v. U.S., 108 A.F.T.R.2d (RIA) 
5572 (S.D. Fla. 2011), aff’d, No. 11-14825 (11th Cir. Oct. 15, 
2012)

Powell requirements satisfied; TP’s motion to quash third-party summons dismissed; 
TP’s claim of tribal sovereign immunity inapplicable to case; TP’s motion to stay 
pending appeal denied except for two-week period

No IRS

Ottovich, U.S v., 108 A.F.T.R.2d (RIA) 6092 (N.D. Cal. 2011), 
aff’d, No. 11-17326 (9th Cir. Oct. 16, 2012)

Powell requirements satisfied; enforcement of summons ordered Yes IRS

Patel, U.S. v., 109 A.F.T.R.2d (RIA) 421 (E.D. Cal. 2011), adopt-
ing 108 A.F.T.R.2d (RIA) 6749 (E.D. Cal. 2011)

Powell requirements satisfied; enforcement of summons ordered Yes IRS

PricewaterhouseCoopers, LLP, U.S. v., 2012 U.S. Dist. LEXIS 
64517 (D. Minn. 2012), adopting 2012 U.S. Dist. LEXIS 63808 
(D. Minn. 2012)

Powell requirements satisfied; enforcement of summons ordered; documents not priv-
ileged and any claim of privilege is waived by lack of motion to quash or intervene

No IRS

Princinsky, U.S. v., 2012 U.S. Dist. LEXIS 64406 (E.D. Mich. 
2012), adopting 2011 U.S. Dist. LEXIS 155019 (E.D. Mich. 
2011)

Powell requirements satisfied; enforcement of summons ordered Yes IRS

Rouse, U.S. v., 2011 U.S. Dist. LEXIS 77028 (M.D. Fla. 2011), 
adopting 2011 U.S. Dist. LEXIS 77025 (M.D. Fla. 2011)

Powell requirements satisfied; enforcement of summons ordered; electronic data is 
subject to summons under IRC § 7602

Yes IRS

Russo, U.S. v., 107 A.F.T.R.2d (RIA) 2536 (S.D. Cal. 2011) Powell requirements satisfied; enforcement of summons ordered Yes IRS

Sakai, U.S. v., 107 A.F.T.R.2d (RIA) 2765 (D. Haw. 2011), adopt-
ing 107 A.F.T.R.2d (RIA) 2757 (D. Haw. 2011)

Powell requirements satisfied; costs awarded to government; enforcement of sum-
mons ordered; TPs’ bad faith and improper purpose arguments rejected; TPs’ blanket 
Fifth Amendment objection lacked merit; TP ordered to produce nonprivileged docu-
ments; TP ordered to produce privileged documents to court for in-camera review; 
TPs’ work-product objection lacked merit

No IRS

Schleweis, U.S. v., 108 A.F.T.R.2d (RIA) 5297 (D. Colo. 2011), 
appeal dismissed, No. 11-1329 (10th Cir. Nov. 23, 2011)

Powell requirements satisfied; enforcement of summons ordered; TP may assert Fifth 
Amendment privilege against self-incrimination on behalf of himself, but not for 
corporation

Yes IRS

Sendatsu v. U.S., 109 A.F.T.R.2d (RIA) 1188 (D. Haw. 2012), 
adopting 109 A.F.T.R.2d (RIA) 1184 (D. Haw. 2012)

TPs’ motion to quash third-party summons dismissed for lack of standing and subject 
matter jurisdiction

No IRS

Stiner, U.S. v., 107 A.F.T.R.2d (RIA) 2421 (E.D. Cal. 2011), 
adopting 107 A.F.T.R.2d (RIA) 2316 (E.D. Cal. 2011)

Powell requirements satisfied; enforcement of summons ordered Yes IRS
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Table 1: Summons Enforcement Under IRC §§ 7602, 7604, and 7609

Case Citation Issues(s) Pro Se Decision

Viewtech, Inc. v. U.S., 653 F.3d 1102 (9th Cir. 2011), aff’g 104 
A.F.T.R.2d (RIA) 7101 (S.D. Cal. 2009)

TPs’ motion to quash third-party summons dismissed for lack of standing No IRS

Watson v. U.S. (IRS), 2012 U.S. App. LEXIS 4110 (5th Cir. 2012) 
(per curiam), aff’g 7:10-CV-1200 (W.D. Tex.)

Powell requirements satisfied; government’s motion to dismiss petition to quash 
summons granted

Yes IRS

White v. U.S., 108 A.F.T.R.2d (RIA) 6813 (N.D. Fla. 2011), adopt-
ing 108 A.F.T.R.2d (RIA) 6812 (N.D. Fla. 2011)

TP’s motion to quash third-party summons denied Yes IRS

Williams, U.S. v., 109 A.F.T.R.2d (RIA) 1855 (S.D. Miss. 2012), 
adopting 109 A.F.T.R.2d (RIA) 1854 (S.D. Miss. 2012)

Powell requirements satisfied; enforcement of summons ordered Yes IRS

Zerjav, U.S. v., 108 A.F.T.R.2d (RIA) 6934 (E.D. Mo. 2011), 
reconsideration denied by D.C. No. 4:11-mc-353 (E.D. Mo. 
2011)

Powell requirements satisfied; enforcement of summons ordered No IRS
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Table 2 	 Accuracy-Related Penalty Under IRC § 6662(b)(1) and (2)

Case Citation Issue(s) Pro Se Decision

Individual Taxpayers (But Not Sole Proprietorships)

Ani v. Comm’r, T.C. Summ. Op. 2011-119 6662(b)(2) - TPs (H&W) failed to maintain contemporaneous books, logs, or records to substantiate 
deductions relating to rental properties

Yes IRS

Baker v. Comm’r, T.C. Summ. Op. 2011-95 6662(b)(1) - TPs (H&W) relied on same CPA for years and acted in good faith and with reasonable 
cause in taking certain deductions

No TP

Bates v. Comm’r, 436 Fed. Appx. 790 (9th Cir. 2011), 
aff’g T.C. Memo. 2008-152

6662(b)(1) - TP(H) negligent in failing to include TP(W) social security benefits, and did not main-
tain adequate books and records

Yes IRS

Brashear v. Comm’r, T.C. Memo. 2012-136 6662(b)(1) & (2) - TP substantially understated income and did not show reasonable cause 
because he failed to seek professional tax advice or otherwise determine proper tax treatment

Yes IRS

Bronstein v. Comm’r, 138 T.C. No. 21 (2012) 6662(b)(2) - TP substantially understated income and failed to provide substantial authority or 
reasonable basis for the position taken on tax return

No IRS

Brown v. Comm’r, T.C. Memo. 2012-28 6662(b)(2) - TP substantially understated income and did not argue that reasonable cause applies Yes IRS

Butler v. Comm’r, T.C. Memo. 2012-72 6662(b)(1) & (2) - TPs (H&W) showed reasonable cause and acted in good faith by relying upon 
competent and qualified advisors

No TP

Campbell v. Comm’r, 658 F.3d 1255 (11th Cir. 2011), 
aff’g 134 T.C. 20 (2010)

6662(b)(2) - TP substantially understated income and did not show good faith or that there was 
reasonable cause for omitting a qui tam payment

No IRS

Crane v. Comm’r, T.C. Memo. 2011-256 6662(b)(1) - TPs (H&W) had concerns about an exclusion but made no effort to determine the 
proper tax treatment of retirement income

No IRS

Dennis v. Comm’r, T.C. Summ. Op. 2011-134 6662(b)(2) - TP acted in good faith in not reporting income from a settlement because she was 
unfamiliar with tax law, sought professional advice, and had reasonable cause for her position; 
regarding separate unreported wages, she did not act reasonably, so penalty was proper

Yes Split

Dunlap v. Comm’r, T.C. Memo. 2012-126 6662(b)(2) - TPs (7 consolidated cases) not liable for erroneously deducting façade easement 
donation because they used a “qualified appraiser” and made a good-faith investigation into the 
value of the easement

No TP

Farias v. Comm’r, T.C. Memo. 2011-248 6662(b)(1) - TP negligent for claiming personal expenses as business expenses and for failing to 
maintain records to substantiate deductions; reliance on tax return preparer unreasonable because 
she did not provide all necessary documentation to the preparer

Yes IRS

Gustashaw v. Comm’r, T.C. Memo. 2011-195, appeal 
docketed, No. 11-15406 (11th Cir. Nov. 18, 2011)

6662(b)(1) - TPs’ (H&W) reliance on tax opinion letter unreasonable because they should have 
known about law firm’s inherent conflict of interest 

No IRS

Hristov v. Comm’r, T.C. Memo. 2012-147 6662(b)(2) - TPs’ (H&W) reliance on unqualified tax return preparer and advisor with clear conflict 
of interest was not reasonable

No IRS

Hyde v. Comm’r, T.C. Memo. 2011-131 6662(b)(1) & (2) - TP not credible in claiming she never received a Form 1099-MISC and did not 
have to report the nonemployee compensation she received

Yes IRS

Ioane v. Comm’r, 442 Fed. Appx. 269 (9th Cir. 2011), 
aff’g T.C. Memo. 2009-68

6662(b)(1) & (2) - TPs (H&W) failed to meet their burden of showing underpayments were not a 
result of negligence

Yes IRS

Iverson v. Comm’r, T.C. Memo. 2012-19 6662(b)(2) - TPs (H&W) reasonably and in good faith relied on their accountant in claiming their 
disallowed losses

No TP

Juha v. Comm’r, T.C. Memo. 2012-68 6662(b)(1) & (2) - TPs (H&W) did not have reasonable cause to ignore their Form 1099-DIV, 
reflecting ordinary dividends from Canadian entities, and relied on an advisor who lacked experi-
ence and expertise

Yes IRS

Kim v. Comm’r, 679 F.3d 623 (7th Cir. 2012), aff’g 
No. 11902-10 (T.C. 2011)

6662(b)(2) - TP substantially understated income, provided no substantial authority for the tax 
treatment claimed on his return, and did not establish reasonable basis for the tax treatment

No IRS

LaPoint v. Comm’r, T.C. Memo. 2012-107 6662(b)(2) - TP reasonably relied on professional tax preparer in deducting payments made pursu-
ant to postnuptial agreement; however, TP offered no reasonable cause for failure to report interest 
income

No Split

Lyseng v. Comm’r, T.C. Memo. 2011-226 6662(b)(2) - TP provided adequate records to substantiate a portion of his claimed deductions, 
but failed to provide substantiation for others

No Split
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Table 2: Accuracy-Related Penalty Under IRC § 6662(b)(1) and (2)

Case Citation Issue(s) Pro Se Decision

McGowan v. Comm’r, T.C. Memo. 2011-186 6662(b)(1) & (2) - TP reasonably believed that a portion of a sexual harassment settlement pay-
ment was not taxable and in good faith did not report that portion on her tax return

Yes TP

Miller v. Comm’r, T.C. Memo. 2011-219 6662(b)(2) - TPs (H&W) acted with reasonable cause and in good faith in claiming rental real 
estate losses

No TP

Mitchell v. Comm’r, 138 T.C. No. 16 (2012) 6662(b)(2) - TP acted with reasonable cause and in good faith in attempting to comply with the 
requirements of making charitable conservation easement contribution

No TP

Moore v. Comm’r, T.C. Memo. 2011-173 6662(b)(2) - TP lacked substantial authority and reasonable cause for claiming to be a profes-
sional gambler; TP made little effort to determine the proper tax treatment of his gambling activity

Yes IRS

Neri v. Comm’r, T.C. Memo. 2012-71 6662(b)(1) & (2) - TPs (H&W) acted with reasonable cause and in good faith in omitting an arbitra-
tion award from gross income

No TP

Nipps v. Comm’r, T.C. Memo. 2011-267 6662(b)(2) - TP reasonably relied on bank’s lack of withholding of Federal income tax as basis for 
position that inherited IRA distribution was not taxable

Yes TP

Nolder v. Comm’r, T.C. Summ. Op. 2012-50 6662(b)(1) - TP reasonably relied upon his tax preparer, providing credible testimony and reason-
able cause to claim many of the disallowed deductions

Yes TP

Olsen v. Comm’r, T.C. Summ. Op. 2011-131 6662(b)(2) - TPs (H&W) acted with reasonable cause and in good faith in making an isolated error 
in transcribing information from a Schedule K-1 while using tax return preparation software

Yes TP

Park v. Comm’r, 136 T.C. 569 (2011), appeal dock-
eted, No. 12-1058 (D.C. Cir. Feb. 2, 2012)

6662(b)(1) & (2) - TPs (H&W), non-resident aliens, substantially understated income and were 
negligent for making little to no effort in determining the proper tax treatment of gambling and 
interest income

No IRS

Perry v. Comm’r, T.C. Summ. Op. 2011-76 6662(b)(1) - TP was negligent by overstating and not substantiating disallowed deductions; TP 
failed to show that his tax preparer was a competent professional with sufficient expertise to justify 
reliance that he provided all necessary information, or that he relied in good faith on the preparer’s 
judgment

Yes IRS

Roberts v. Comm’r, T.C. Memo. 2012-144 6662(b)(1) - TP’s reliance on professional tax advice was reasonable No TP

Sewards v. Comm’r, 138 T.C. No. 15 (2012), appeal 
docketed, No. 12-72985 (9th Cir. Sept. 18, 2012)

6662(b)(2) - TPs (H&W) in good faith, took reasonable efforts to assess their proper tax liability 
and had reasonable cause for underpayment

No TP

Shelton v. Comm’r, T.C. Memo. 2011-266 6662(b)(1) - TP did not act with reasonable cause and in good faith in claiming alimony deduction 
when divorce decree explicitly stated neither party was entitled to alimony

Yes IRS

Stromme v. Comm’r, 138 T.C. No. 9 (2012) 6662(b)(1) - TPs (H&W) had reasonable cause to take the reporting position they did, given the 
ambiguity in this area of the law

No TP

Swanson v. Comm’r, T.C. Memo. 2011-156 6662(b)(1) - TPs (H&W) could not negate the negligence penalty through reliance on a transac-
tion’s promoters or other advisor with a conflict of interest

No IRS

Van der Lee v. Comm’r, T.C. Memo. 2011-234, appeal 
docketed, No. 12-226 (2d Cir. Jan. 19, 2012)

6662(b)(1) - TPs (H&W) failed to show reasonable cause or good faith in relying on tax preparer 
because they did not provide him all necessary and relevant information

No IRS

Van Wickler v. Comm’r, T.C. Memo. 2011-196 6662(b)(1) & (2) - TPs (H&W) in good faith took reasonable efforts to assess proper tax liability 
and reasonably relied on CPA’s expertise

Yes TP

Weinberger v. Comm’r, T.C. Summ. Op. 2012-41 6662(b)(1) - TPs (H&W) failed to maintain adequate records and properly substantiate their 
income and expenses

No IRS

Woodsum v. Comm’r, 136 T.C. 585 (2011) 6662(b)(2) - TPs (H&W) failed to include $3.4 million of income, even though they provided all 
(160) relevant information returns to tax preparer; TPs failed to show reasonable cause in relying 
on tax preparer, as the unexplained omission did not constitute “advice” to exclude the item and 
TPs did not fulfill their duty to review the prepared return for accuracy

No IRS

Zurn v. Comm’r, T.C. Memo. 2012-132 6662(b)(1) - TP negligent for failing to substantiate purported like-kind exchanges No IRS

Business Taxpayers (Corporations, Partnerships, Trusts, & Sole Proprietorships – Schedules (C, E, F)

Alderman v. Comm’r, T.C. Memo. 2012-130 6662(b)(2) - TP substantially understated income and did not show reasonable cause or substan-
tial authority

Yes IRS

Alioto v. Comm’r, T.C. Memo. 2011-151, appeal dock-
eted, No. 12-1201 (6th Cir. Feb. 23, 2012)

6662(b)(1) & (2) - TP acted with reasonable cause and made a good faith effort on the basis of his 
knowledge of the facts and understanding of the law in claiming losses

No TP



Taxpayer Advocate Service  —  2012 Annual Report to Congress  —  Volume One 695

Most Litigated Issues — Tables Appendix #3

Legislative 
Recommendations

Most Serious 
Problems

Most Litigated  
Issues

Case AdvocacyAppendices

A
p

p
e
n
d

ix T
h
re

e

Table 2: Accuracy-Related Penalty Under IRC § 6662(b)(1) and (2)

Case Citation Issue(s) Pro Se Decision

Bailey v. Comm’r, T.C. Memo. 2012-96 6662(b)(1) - TP failed to show reasonable cause and good faith in failing to report income, and 
had no substantial authority for deductions claimed to which TP was not entitled

Yes IRS

Barnes v. Comm’r, T.C. Memo. 2012-80, appeal dock-
eted, No. 12-1284 (D.C.Cir. July 6, 2012)

6662(b)(2) - TPs (H&W) substantially understated tax liability and failed to show reasonable cause 
and good faith; there was no substantial authority for their position; they did not show a reason-
able effort to accurately determine the tax liability; and could not show reliance on professional tax 
advice was reasonable

No IRS

Bell v. Comm’r, T.C. Memo. 2011-296 6662(b)(2) - TP substantially understated income and failed to show reasonable cause or good 
faith; produced no records to substantiate his reported Schedule C expenses; failed to show from 
where Form 1040 numbers came; and could not show reliance on professional tax advice was 
reasonable

Yes IRS

Bemont Invs, LLC v. U.S., 679 F.3d 339 (5th Cir. 
2012), aff’g 106 A.F.T.R.2d (RIA) 5542 (E.D.Tex. 
2010)

6662(b)(1) & (2) - TP’s professional advisor “was no more than a ‘puppet’” who “rendered no real 
independent or objective advice”

No IRS

Blum v. Comm’r, T.C. Memo. 2012-16, appeal dock-
eted, No. 12-9005 (10th Cir. July 16, 2012)

6662(b)(1) - TPs (H&W) were negligent for providing false misrepresentations to their professional 
tax preparers and for relying on advisors who were also promoters of the transaction

No IRS

Bonds v. Comm’r, T.C. Summ. Op. 2011-122 6662(b)(1) - TP lacked substantiating evidence and failed to reasonably reconstruct destroyed 
essential records through secondary evidence

Yes IRS

Bronson v. Comm’r, T.C. Memo. 2012-17, appeal 
docketed, No. 12-72342 (9th Cir. July 24, 2012)

6662(b)(2) - TPs (H&W) provided no evidence that they ever sought or received professional advice 
concerning the appropriateness of their disallowed deductions

Yes IRS

Candyce Martin 1999 Irrevocable Trust v. U.S., 822 
F. Supp. 2d 968 (N.D. Cal. 2011), appeal docketed, 
No. 11-17879 (9th Cir. Dec. 2, 2011)

6662(b)(1) & (2) - TPs’ reliance on tax professional’s advice not reasonable when advice not based 
on all relevant facts; TPs did not exercise due diligence in determining correctness of return posi-
tion; TPs should have known that absence of tax liability on a sizeable capital gain did not reflect 
the economic reality of the transaction; and the underpayment of tax was not the result of an hon-
est misunderstanding of fact or law.

No IRS

Cantrell v. Comm’r, T.C. Summ. Op. 2012-28 6662(b)(1) & (2) - TP failed to substantiate expenses; reliance on tax return preparer was not 
reasonable

Yes IRS

Cohan v. Comm’r, T.C. Memo. 2012-8 6662(b)(2) - TPs (3 H&W couples) reasonably relied on professional advice and were not liable for 
certain underpayments; but did not act with reasonable cause for failing to seek professional tax 
advice regarding the proper treatment of a charitable contribution deduction arising from a bargain 
sale gift

No Split

D’Errico v. Comm’r, T.C. Memo. 2012-149 6662(b)(1) & (2) - TPs (corporation and sole shareholder) failed to produce adequate records or 
substantiate deductions, and did not argue reasonable cause

Yes IRS

Diallo v. Comm’r, T.C. Memo. 2011-300 6662(b)(1) & (2) - TP failed to report gross receipts, keep adequate books and records, and sub-
stantiate items properly

Yes IRS

Doris v. Comm’r, T.C. Summ. Op. 2011-111 6662(b)(1) & (2) - TP failed to substantiate Schedule A itemized deductions; deduction of expenses 
from a personal activity supports negligence penalty with respect to Schedule C deductions

Yes IRS

Douglas v. Comm’r, T.C. Memo. 2011-214 6662(b)(2) - TPs (H&W) consulted with a competent tax adviser, provided proper information, and 
relied on advice in good faith

No TP

Esgar Corp. v. Comm’r, T.C. Memo. 2012-35, appeal 
docketed, No. 12-9009 (10th Cir. Sept. 11, 2012)

6662(b)(2) - TPs used a competent tax professional, provided all relevant information, and relied 
on that advice in good faith

No TP

Esrig v. Comm’r, T.C. Memo. 2012-38 6662(b)(1) - TPs (H&W) negligent for failing to keep adequate books and records; reliance on tax 
return preparer not credible

Yes IRS

Faust v. Comm’r, T.C. Memo. 2011-158 6662(b)(1) - TPs (H&W) negligent for taking substantial disallowed deductions and showed no rea-
sonable cause for their underpayment or that they acted in good faith in preparing their returns

Yes IRS

Flores v. Comm’r, T.C. Summ. Op. 2011-112 6662(b)(1) - TPs (H&W) did not act in good faith or with reasonable cause in failing to substantiate 
thousands of dollars of expenses

Yes IRS

Gaitan v. Comm’r, T.C. Memo. 2012-3 6662(b)(1) - TPs (H&W) negligent for not maintaining adequate records of their clothing-export 
business

No IRS

Garavaglia v. Comm’r, T.C. Memo. 2011-228, appeal 
docketed, No. 12-1444 (6th Cir. Apr. 13, 2012)

6662(b)(2) - TP (H) subject to fraud penalty under 
§ 6663, so imposition of the accuracy-related penalty on TP (W) would constitute improper stacking

No TP
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Table 2: Accuracy-Related Penalty Under IRC § 6662(b)(1) and (2)

Case Citation Issue(s) Pro Se Decision

Garcia v. Comm’r, T.C. Memo. 2012-155 6662(b)(2) - TP (H) subject to fraud penalty under 
§ 6663, so imposition of the accuracy-related penalty on TP (W) would constitute improper stacking

No TP

Goyak v. Comm’r, T.C. Memo. 2012-13 6662(b)(1) - TPs (H&W) negligent for not making a reasonable attempt to comply with the Code 
and for unreasonably relying on unqualified advisors

No IRS

Greenwald v. Comm’r, T.C. Memo. 2011-239 6662(b)(1) & (2) - TP showed good faith reliance on professional tax advice No TP

Hall v. Comm’r, T.C. Summ. Op. 2012-48 6662(b)(1) - TPs (H&W) showed reasonable cause for mortgage interest and certain property-
related deductions, but were not entitled to relief for underpayment due to “bad debt” deduction

Yes Split

Hand v. Comm’r, T.C. Summ. Op. 2012-1 6662(b)(1) - Given TPs’ (H&W) experience, knowledge, and education, testimony that they did not 
know they needed to keep adequate records or properly substantiate expenses was unconvincing 
and indicated a lack of reasonable cause and good faith

No IRS

Healthpoint, Ltd. v. Comm’r, T.C. Memo. 2011-241 6662(b)(1) & (2) - TP did not adequately disclose position taken on settlement allocation; did not 
show substantial authority for positions; and did not show reasonable reliance on tax counsel

No IRS

Heritage Org., LLC v. Comm’r, T.C. Memo. 2011-246 6662(b)(1) - TP did not investigate the proper treatment of certain research & development 
expenses; reliance on tax preparation firm not a defense because firm only prepared return, did not 
provide any advice

No IRS

Hielsberg v. Comm’r, T.C. Summ. Op. 2012-36 6662(b)(1) & (2) - TP failed to substantiate claimed deductions and failed to establish that he 
acted in good faith or with reasonable cause by not providing tax return preparer complete and 
accurate information

Yes IRS

Hyche v. Comm’r, T.C. Summ. Op. 2012-23 6662(b)(1) & (2) - TPs (H&W) showed reasonable basis and good faith for some of H’s business-
related deductions, but not others

Yes Split

Kirkpatrick v. Comm’r, T.C. Summ. Op. 2011-123 6662(b)(2) - TPs (H&W) substantially understated income and did not provide any evidence that 
they acted with reasonable cause or good faith

Yes IRS

Kirman v. Comm’r, T.C. Memo. 2011-128 6662(b)(1) & (2) - TPs unreasonably relied on unqualified tax preparer; did not provide all neces-
sary information; and failed to review prepared return

No IRS

LaFlamme v. Comm’r, T.C. Memo. 2012-36 6662(b)(1) - TP acted in good faith and had reasonable cause for the position taken Yes TP

Leak v. Comm’r, T.C. Summ. Op. 2012-39 6662(b)(1) & (2) - TP met reasonable cause and good faith exception for Schedule C deductions; 
but not for unreported income and charitable contributions

Yes Split

Linzy v. Comm’r, T.C. Memo. 2011-264 6662(b)(1) & (2) - TP, an experienced tax return preparer, failed to keep adequate books and 
records to substantiate several claimed deductions and improperly deducted the cost of numerous 
items instead of depreciating them as required by law

Yes IRS

Manalo v. Comm’r, T.C. Summ. Op. 2012-30 6662(b)(2) - TPs (H&W) failed to establish sufficient documentation to meet “material participa-
tion” standard related to rental property activity, so court sustained those disallowed losses; TPs 
did satisfy “active participation” test, which entitled them to more limited deductions; court sus-
tained § 6662 penalty as to conceded items, but disallowed penalty for underpayment attributable 
to certain real estate losses to which TPs reasonably believed they were entitled

No Split

Martignon v. Comm’r, T.C. Summ. Op. 2012-18 6662(b)(2) - TP made several attempts to access partnership’s records and had his return pre-
pared by an accountant in good-faith attempt to properly assess tax liability

Yes TP

Martin, Estate of v. Comm’r, 438 Fed. Appx. 566 (9th 
Cir. 2011), aff’g T.C. Memo. 2008-208

6662(b)(1) & (2) - TPs (W & Estate of H) did not act with reasonable cause or in good faith given 
the education and expertise of W as a retired accounting teacher; TPs failed to maintain receipts 
for expenses and failed to report arbitration award

No IRS

McLauchlan v. Comm’r, T.C. Memo. 2011-289, appeal 
docketed, No. 12-60657 (5th Cir. Aug. 20, 2012)

6662(b)(2) - TP did not act with reasonable cause or in good faith with respect to any portion of 
underpayment; TP is well-educated attorney who prepared his own returns but failed to seek assis-
tance of tax professional despite admitted difficulty preparing returns

No IRS

Moore v. Comm’r, T.C. Summ. Op. 2012-16 6662(b)(1) - TPs (H&W) negligent for failing to substantiate many claimed deductions Yes
IRS

Mulcahy, Pauritsch, Salvador & Co. v. Comm’r, 680 
F.3d 867 (7th Cir. 2012), aff’g T.C. Memo. 2011-74

6662(b)(2) - TPs were not reasonable or acting in good faith since the CPA firm was taking tax 
advice from itself

No IRS
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Murray v. Comm’r, T.C. Summ. Op. 2012-49 6662(b)(1) & (2) - TP reasonably relied upon CPA and had reasonable cause for the underpayment 
of tax

No TP

Olmstead v. Comm’r, T.C. Summ. Op. 2011-118 6662(b)(1) & (2) - TPs (H&W) did not act with reasonable cause because they made no attempt to 
assess their proper tax liability

Yes IRS

Ong. v. Comm’r, T.C. Memo. 2012-114 6662(b)(2) - TP failed to establish accuracy of information provided to tax return preparer Yes IRS

Onyekwena v. Comm’r, T.C. Summ. Op. 2012-37 6662(b)(2) - Despite being a professional tax preparer, TP offered no evidence showing he acted 
with reasonable cause or in good faith when preparing his own return Yes

IRS

Oros v. Comm’r, T.C. Memo. 2012-4, appeal docketed, 
No. 12-71071 (9th Cir. Apr. 9, 2012)

6662(b)(1) & (2) - TP reasonably relied upon experienced return preparer’s advice in claiming 
deductions on Schedule C

Yes TP

Ortega v. Comm’r, T.C. Memo. 2011-179 6662(b)(1) - TPs’ (H&W) underpayment negligent and lacking in good faith or reasonable cause; 
TPs managed accounting and bookkeeping carelessly; failed to keep contemporaneous records; 
and failed to substantiate disputed deductions

Yes IRS

Owen v. Comm’r, T.C. Memo. 2012-21 6662(b)(1) & (2) - TPs (H&W) did not provide tax professionals with accurate information and did 
not act reasonably or in good faith by relying on the advice

No IRS

Parsons v. Comm’r, T.C. Memo. 2012-134 6662(b)(1) & (2) - TPs (H&W) failed to show reasonable cause or credible evidence for their erro-
neous deductions and failed to seek competent tax advice

Yes IRS

Payan v. Comm’r, T.C. Summ. Op. 2011-80 6662(b)(2) - TPs (H&W) failed to show reasonable cause and good faith for failing to report income 
on Schedules C & E. Even if accountant had all necessary documentation, they signed return with-
out review

Yes IRS

Ramig v. Comm’r, T.C. Memo. 2011-147, aff’d, 2012 
WL 5351261 (9th Cir. Oct. 24, 2012) 

6662(b)(1) - TPs (H&W) negligent for having unlicensed bookkeeper prepare returns and making no 
effort to verify returns complied with internal revenue laws

No IRS

Rinehart v. Comm’r, T.C. Memo. 2012-112 6662(b)(1) & (2) - TP failed to maintain adequate books and records and offered no arguments as 
to why his positions were reasonable or taken in good faith

Yes IRS

Roumi v. Comm’r, T.C. Memo. 2012-2 6662(b)(1) & (2) - TP failed to reconstruct tax records that were allegedly destroyed; did not sub-
stantiate his claimed deductions or show reasonable cause or good faith for his underpayment

Yes IRS

Rovakat, LLC v. Comm’r, T.C. Memo. 2011-225, appeal 
docketed, No. 12-1779 (3d Cir. Mar. 26, 2012)

6662(b)(1) & (2) - TP was not reasonable in relying on tax preparer who was also promoting the 
transaction and for relying on opinion containing material misinformation

No IRS

Ryberg v. Comm’r, T.C. Summ. Op. 2012-24 6662(b)(1) - TPs (H&W) did not meet their burden of showing reasonable cause and good faith by 
merely claiming they consulted a tax return preparer

No IRS

Samarasomgje v. Comm’r, T.C. Memo. 2012-23 6662(b)(1) - TPs (H&W) relied on same CPA for over 20 years and reasonably relied in good faith 
on his advice and judgment

No TP

Seven W. Enters. v. Comm’r, 136 T.C. 539 (2011), 
appeal docketed, No. 12-2099 (7th Cir. May 4, 2012)

6662(b)(2) - With the exception of one return, TPs were not entitled to rely on an accountant who 
acted on behalf of TPs and was not independent from them

No Split

Southgate Master Fund, LLC v. U.S., 659 F.3d 466 
(5th Cir. 2011), aff’g 651 F. Supp. 2d 596 (N.D. Tex. 
2009)

6662(b)(1) & (2) - TP showed reasonable cause and good faith for relying on advice of tax advisors 
regarding the tax positions that resulted in the underpayments of tax

No TP

Sucilla v. Comm’r, T.C. Memo. 2011-197 6662(b)(2) - TP acted with reasonable cause and in good faith in relying on CPA to prepare tax 
returns

Yes TP

Sun v. Comm’r, T.C. Summ. Op. 2011-107 6662(b)(1) & (2) - TPs’ (H&W) negligent for failing to keep books and records and in failing to sub-
stantiate deductions; reliance on tax professional was unreasonable because they sought advice 
only on establishing a business, not deductibility of expenses

No IRS

Swanson v. Comm’r, 438 Fed. Appx. 582 (9th Cir. 
2011), aff’g T.C. Memo. 2008-265

6662(b)(2) - TPs (H&W) did not carry their burden of proving they acted with due care in setting up 
a trust and calculating their tax liability

No IRS

TIFD III-E, Inc. v. U.S., 666 F.3d 836 (2d Cir. 2012), 
rev’g 660 F. Supp. 2d 367 (D. Conn. 2009)

6662(b)(2) - TP failed to point to substantial authority supporting its tax position resulting in sub-
stantial understatement of income

No IRS

Todd v. Comm’r, T.C. Memo. 2011-123, aff’d, 2012 WL 
3530259 (5th Cir. Aug. 16, 2012)

6662(b)(1) & (2) - TPs’ (H&W) reliance on tax advice was unreasonable because tax preparer did 
not have necessary expertise in employee benefit plans; TPs failed to show they provided preparer 
with all necessary and accurate information

No IRS
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Table 2: Accuracy-Related Penalty Under IRC § 6662(b)(1) and (2)

Case Citation Issue(s) Pro Se Decision

Vandergrift v. Comm’r, T.C. Memo. 2012-14 6662(b)(1) & (2) - TPs (H&W) reasonably relied on return preparer for underpayment, but errors in 
reporting overstated basis and expenses in TP’s real estate business were the fault of TP, so those 
penalties upheld

No Split

Vincentini v. Comm’r, 429 Fed. Appx. 560 (6th Cir. 
2011), aff’g T.C. Memo. 2008-271

6662(b)(2) - TP’s reliance on CPA was unreasonable; TP put his faith in a biased professional, 
affiliated with the organization promoting the fraudulent investments, and did not question CPA’s 
professional background

No IRS

Walker v. Comm’r, T.C. Memo. 2012-5 6662(b)(1) & (2) - TPs (H&W) negligent for failing to report income; claiming unsubstantiated 
deductions; and failing to make a reasonable attempt to comply with Code provisions

Yes IRS

Ward v. Comm’r, T.C. Summ. Op. 2011-67 6662(b)(1) & (2) - TPs (H&W) conceded they were not entitled to any portion of rent/lease expense 
reported on their Schedule C, so accuracy-related penalty applied to that portion of underpayment; 
because Notice of Deficiency did not list any other adjustments, no penalty could be applied to 
other underpayments

Yes Split

West v. Comm’r, T.C. Memo. 2012-148 6662(b)(1) - TP negligent for failing to maintain or produce books and records with respect to 
business activities

Yes IRS

White v. Comm’r, T.C. Memo. 2012-104 6662(b)(1) & (2) - TPs (H&W) did not act with reasonable cause and in good faith in deducting 
contributions to welfare benefit fund by relying primarily upon advice of promoters and other inter-
ested parties that stood to benefit financially from the transaction

No IRS

Wickersham v. Comm’r, T.C. Memo. 2011-178 6662(b)(1) & (2) - TPs (H&W) chose a competent advisor, provided all necessary information and 
relied in good faith on the advice

No TP

Williams v. Comm’r, T.C. Memo. 2011-227 6662(b)(1) & (2) - TPs (H&W) negligent for not keeping adequate books or records of Schedule C 
business and for “guessing” on reported amounts of gross receipts and commission expenses

Yes IRS

Wuerth v. Comm’r, T.C. Summ. Op. 2011-121 6662(b)(1) & (2) - TPs (H&W) claimed a casualty loss, but did not use a professional appraiser 
to determine property’s fair market value before and after tornado; TPs’ own estimate was unrea-
sonable; and TPs’ concession that they were not entitled to other deductions showed a lack of a 
reasonable attempt to comply with the law

Yes IRS

Zatz v. Comm’r, T.C. Summ. Op. 2011-94 6662(b)(1) & (2) - TPs’ (H&W) reliance on tax professionals was not reasonable because one advi-
sor had a conflict or interest and another tax preparer was not provided complete and accurate 
information

No IRS

Zeluck v. Comm’r, T.C. Memo. 2012-98 6662(b)(1) - TP negligent in failing to recognize gain on amount of note obligation when it became 
non-genuine; no substantial authority for the position taken

No IRS

Zweifel v. Comm’r, T.C. Memo. 2012-93 6662(b)(1) & (2) - TPs’ failure to timely file demonstrates that they did not act in good faith or with 
reasonable cause

No IRS
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Table 3 	 Appeals From Collection Due Process Hearings Under IRC §§ 6320  
	 and 6330

Case Citation Lien or Levy Issue(s) Pro Se Decision

Individual Taxpayers (But Not Sole Proprietorships)

Ahmad v. Comm’r, T.C. Memo. 2011-269 Lien/Levy TPs (H&W) precluded from challenging underlying liability; no abuse of discretion Yes IRS

Akonji v. Comm’r, T.C. Memo. 2012-56 Lien No abuse of discretion Yes IRS

Alexander v. Comm’r, T.C. Memo. 2012-75 Lien Challenge to underlying frivolous return penalties; penalties upheld Yes IRS

Amesquita v. Comm’r, 430 Fed. Appx. 690 (10th Cir. 
2011)

Lien No abuse of discretion; failure to raise issue in Tax Court bar to further litigation Yes IRS

Anderson v. Comm’r, T.C. Memo. 2012-46 Levy Denied partial summary judgment with respect to underlying frivolous return pen-
alties but found no abuse of discretion with respect to remaining issues

Yes IRS

Balsamo v. Comm’r, T.C. Memo. 2012-109 Lien No abuse of discretion in rejecting offer Yes IRS

Barnes v. Comm’r, T.C. Memo. 2011-168 Levy No abuse of discretion Yes IRS

Barry v. Comm’r, T.C. Memo. 2011-127 Lien/Levy No abuse of discretion in denying face-to-face hearing Yes IRS

Bell v. Comm’r, T.C. Summ. Op. 2012-45 Levy TPs (H&W) precluded from challenging underlying tax liability; no abuse of discre-
tion in denying face-to-face hearing or rejecting offer

Yes IRS

Black v. Comm’r, T.C. Summ. Op. 2011-69 Lien No abuse of discretion in sustaining lien filing or denying installment agreement Yes IRS

Blackburn v. Comm’r, T.C. Summ. Op. 2012-4 Levy Challenge to underlying liability Yes IRS

Blumenthal v. Comm’r, T.C. Summ. Op. 2011-81 Lien No abuse of discretion; prior refund barred by statute of limitations Yes IRS

Busche v. Comm’r, T.C. Memo. 2011-285 Levy No abuse of discretion in denying face-to-face hearing Yes IRS

Byers v. Comm’r, T.C. Memo. 2012-27, appeal dock-
eted, No. 12-1351 (D.C. Cir. Aug. 10, 2012)

Levy No abuse of discretion Yes IRS

Byrd v. Comm’r, T.C. Memo. 2011-146, appeal dis-
missed, No. 11-2104 (6th Cir. Oct. 4, 2011)

Lien/Levy No abuse of discretion; TPs (H&W) assessed section 6673 penalty for making 
frivolous arguments

Yes IRS

Campbell v. Comm’r, T.C. Memo. 2012-82 Levy Summary judgment concerning challenge to underlying liability denied; case set 
for trial

Yes Not 
applicable

Carlson v. Comm’r, T.C. Memo. 2012-76, appeal dock-
eted, No. 12-72030 (9th Cir. June 26, 2012)

Lien/Levy Challenge to underlying liability; liability sustained; no abuse of discretion with 
respect to remaining issues

Yes IRS

Churchill v. Comm’r, T.C. Memo. 2011-182 Lien/Levy No abuse of discretion in rejecting OIC; remand for change of circumstances from 
original determination 

Yes IRS

Ciafre v. Comm’r, T.C. Summ. Op. 2011-124 Lien No abuse of discretion in rejecting collection alternatives Yes IRS

Coleman v. Comm’r, 420 Fed. Appx. 663 (8th Cir. 
2011), aff’g T.C. Memo. 2010-51

Lien/Levy No abuse of discretion in rejecting collection alternatives for failure to timely 
provide financial information

Yes IRS

Coleman v. Comm’r, T.C. Memo. 2012-116, appeal 
docketed, Nos. 12-72482 and 12-72483 (9th Cir. 
Aug. 6, 2012)

Levy No abuse of discretion in rejecting request for interest abatement due to ministe-
rial act

No IRS

Colvin v. Comm’r, 460 Fed. Appx. 349 (5th Cir. 2012), 
aff’g T.C. Memo. 2010-235

Levy Challenge to underlying liability based on bankruptcy discharge Yes IRS

Conn v. Comm’r, T.C. Memo. 2011-166 Lien/Levy No abuse of discretion; prior refund barred by statute of limitations No IRS

Conway v. Comm’r, 137 T.C. 209 (2011), appeal 
docketed, No. 12-70992 (9th Cir. Mar. 30, 2012) 

Lien/Levy No abuse of discretion in levy action; lien filing premature due to failure to pro-
vide notice and demand for payment

No Split

Crain v. Comm’r, T.C. Memo. 2012-97, appeal dis-
missed, No. 12-9004 (10th Cir. Oct. 25, 2012)

Lien/Levy TP precluded from challenging underlying tax liability; no abuse of discretion in 
denying face-to-face hearing

Yes IRS

D’Arcy v. Comm’r, T.C. Memo. 2011-213 Levy TP precluded from challenging underlying tax liability; no abuse of discretion Yes IRS

Delano v. Comm’r, T.C. Summ. Op. 2011-105 Levy No abuse of discretion in rejecting OIC Yes IRS
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Table 3: Appeals From Collection Due Process Hearings Under IRC §§ 6320 and 6330

Case Citation Lien or Levy Issue(s) Pro Se Decision

Delgado v. Comm’r, T.C. Memo. 2011-240 Lien No abuse of discretion No IRS

DeLon v. Comm’r, T.C. Memo. 2012-33, appeal dock-
eted, No. 12-1792 (4th Cir. June 26, 2012)

Levy TP precluded from challenging underlying tax liability; no abuse of discretion Yes IRS

Devlin v. Comm’r, T.C. Memo. 2012-145 Lien Challenge to underlying tax liability; no abuse of discretion Yes IRS

Diamond v. Comm’r, T.C. Memo. 2012-90, appeal 
dismissed, No. 12-2493 (8th Cir. Aug. 9, 2012)

Lien/Levy TP precluded from challenging underlying tax liability; no abuse of discretion in 
denying face-to-face hearing

Yes IRS

Diemer v. Comm’r, 448 Fed. Appx. 385 (4th Cir. 
2011) 

Levy No abuse of discretion in rejecting frivolous arguments Yes IRS

Dingman v. Comm’r, T.C. Memo. 2011-116, Levy Penalty assessments untimely; proposed collection action not sustained Yes TP

Dominguez v. Comm’r, T.C. Memo. 2011-281 Levy No abuse of discretion Yes IRS

Doose v. Comm’r, 457 Fed. Appx. 632 (9th Cir. 2011), 
aff’g T.C. Memo. 2010-18

Levy No abuse of discretion Yes IRS

Farhoumand v. Comm’r, T.C. Memo. 2012-131 Levy Challenge to underlying liability; liability sustained; no abuse of discretion found 
for all remaining issues

No IRS

Fatehi v. Comm’r, T.C. Summ. Op. 2012-26 Lien Abuse of discretion in rejecting offer Yes TP

Gillum v. Comm’r, 676 F.3d 633 (8th Cir. 2012), aff’g 
T.C. Memo. 2010-280

Lien/Levy No abuse of discretion in rejecting offer; Tax Court lacked jurisdiction to review 
IRS letters to TP’s alter egos and nominees

No IRS

Gonzalez v. Comm’r, T.C. Memo. 2012-151 Lien TP precluded from challenging underlying tax liabilities; no abuse of discretion Yes IRS

Gossage v. Comm’r, 444 Fed. Appx. 326 (11th Cir. 
2011)

Levy TP precluded from challenging underlying tax liability Yes IRS

Gowen v. Comm’r, T.C. Memo. 2012-40 Lien TP precluded from challenging underlying tax liability Yes IRS

Gravette v. Comm’r, T.C. Memo. 2011-138 Levy No abuse of discretion in rejecting offer Yes IRS

Gray v. Comm’r, 138 T.C. No. 13 (2012), appeal 
docketed, Nos. 12-2574 and 12-2575 (7th Cir. July 
3, 2012)

Lien/Levy Lack of jurisdiction Yes IRS

Hawaii v. Comm’r, T.C. Memo. 2011-134 Levy No abuse of discretion in denying streamlined installment agreement No IRS

Hughes v. Comm’r, T.C. Memo. 2011-294 Lien No abuse of discretion Yes IRS

Hughes v. Comm’r, T.C. Memo. 2012-42 Lien Lack of jurisdiction because petition untimely No IRS

Jackson v. Comm’r, T.C. Memo. 2012-58 Lien/Levy No abuse of discretion; TP assessed section 6673 penalty for making frivolous 
arguments

Yes IRS

Johnson v. Comm’r, T.C. Summ. Op. 2011-100 Levy TP precluded from challenging underlying tax liabilities; no abuse of discretion Yes IRS

Jordan v. Comm’r, T.C. Memo. 2011-243 Lien TP precluded from challenging underlying tax liability No IRS

Joy v. Comm’r, 437 Fed. Appx. 537 (9th Cir. 2011), 
aff’g T.C. Memo. 2008-197

Levy Lack of jurisdiction Yes IRS

Kamps v. Comm’r, T.C. Memo. 2011-287 Levy TP precluded from challenging underlying tax liabilities; no abuse of discretion in 
denying face-to-face hearing

Yes IRS

Karakaedos v. Comm’r, T.C. Memo. 2012-53 Lien No abuse of discretion in declining reinstatement or reissuance of installment 
agreement; installment agreement did not require lien withdrawal; abuse of dis-
cretion for failure to abate fees 

Yes Split

Kerpsie v. Comm’r, 457 Fed. Appx. 644 (9th Cir. 
2011)

Lien Appellate court found that because TP’s failed to contest government’s summary 
judgment motion, he waived right to appeal 

Yes IRS

Klingenberg v. Comm’r, T.C. Memo. 2011-247, appeal 
docketed, No. 12-70441 (9th Cir. Feb. 13, 2012)

Lien No abuse of discretion in denying face-to-face hearing and rejecting offer No IRS

Kobs v. Comm’r, T.C. Memo. 2012-37 Levy No abuse of discretion Yes IRS

Kurtz v. Comm’r, T.C. Memo. 2011-169 Levy No abuse of discretion No IRS

Kurtz v. Comm’r, T.C. Memo. 2011-170 Levy No abuse of discretion No IRS
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Case Citation Lien or Levy Issue(s) Pro Se Decision

Kurtz v. Comm’r, T.C. Memo. 2011-171 Levy No abuse of discretion No IRS

Lampf v. Comm’r, T.C. Memo. 2011-282 Levy No abuse of discretion in rejecting offer Yes IRS

Layton v. Comm’r, T.C. Memo. 2011-194 Levy No abuse of discretion in rejecting offer Yes IRS

Lee v. Comm’r, 463 Fed. Appx. 236 (5th Cir. 2012) Levy Appellate court upheld penalties assessed under IRC §§ 6702 and 6673 Yes IRS

Leshin v. Comm’r, 436 Fed. Appx. 791 (9th Cir. 2011) Lien No abuse of discretion in rejecting offer No IRS

Lewis v. Comm’r, T.C. Memo. 2012-138 Levy TP precluded from challenging underlying tax liabilities; abuse of discretion in 
sustaining levy without face-to-face hearing or review of TP’s financial information

Yes Split

Litwak v. Comm’r, 109 A.F.T.R.2d (RIA) 2270 (9th Cir. 
2012), aff’g T.C. Memo. 2009-292

Levy No abuse of discretion in rejecting offer No IRS

Mangiardi, Estate of v. Comm’r, 442 Fed. Appx. 526 
(11th Cir. 2011), aff’g T.C. Memo. 2011-24

Levy No abuse of discretion in rejecting offer No IRS

Marcinek v. Comm’r, 467 Fed. Appx. 153 (3rd Cir. 
2012), cert. denied, 2012 WL 2050502 (2012)

Lien No abuse of discretion in rejecting frivolous arguments Yes IRS

Mathia v. Comm’r, 669 F.3d 1080 (10th Cir. 2012), 
aff’g T.C. Memo. 2009-120

Levy Appellate court upheld determination that assessments were timely No IRS

McLaine v. Comm’r, 138 T.C. No. 10 (2012) Levy No abuse of discretion in refusing to consider collection alternatives No IRS

McNeil v. Comm’r, 109 A.F.T.R.2d (RIA) 1341 (10th 
Cir. 2012)

Levy No abuse of discretion in rejecting frivolous arguments Yes IRS

McNeil v. Comm’r, T.C. Memo. 2011-150, aff’d, 451 
Fed. Appx. 622 (8th Cir. 2012)

Levy Challenge to underlying frivolous return penalties; penalties sustained and no 
abuse of discretion 

Yes IRS

Nasir v. Comm’r, T.C. Memo. 2011-283 Lien Challenge to underlying additions to tax; no abuse of discretion in rejecting offer Yes IRS

Pisetzner v. Comm’r, T.C. Memo. 2012-64 Levy No abuse of discretion in rejecting collection alternatives Yes IRS

Pretscher v. Comm’r, 444 Fed. Appx. 985 (9th Cir. 
2011)

Not stated No abuse of discretion in denying face-to-face hearing Yes IRS

Reyes v. Comm’r, 449 Fed. Appx. 478 (6th Cir. 2011) Levy No abuse of discretion in rejecting collection alternatives Yes IRS

Rivas v. Comm’r, T.C. Memo. 2012-20, appeal dock-
eted, No. 12-1793 (2nd Cir. Apr. 30, 2012)

Levy TP precluded from challenging underlying liability; no abuse of discretion in deny-
ing face-to-face hearing 

Yes IRS

Rosenbloom v. Comm’r, T.C. Memo. 2011-140 Levy Abuse of discretion to uphold collection after expiration of statute of limitations; 
TP waiver invalid

No TP

Salahuddin v. Comm’r, T.C. Memo. 2012-141 Levy IRS motion for summary judgment denied; rejection of installment agreement was 
an abuse of discretion

Yes TP

Sanchez v. Comm’r, T.C. Memo. 2011-149, appeal 
dismissed, No. 11-60739 (5th Cir. Nov. 29, 2011) 

Lien No abuse of discretion Yes IRS

Sandoval v. Comm’r, T.C. Memo. 2012-150 Levy TP precluded from challenging underlying tax liabilities and net operating loss 
carryforwards due to prior judicial review 

Yes IRS

Seaver v. Comm’r, T.C. Memo. 2012-55, appeal 
dismissed, No. 12-1813 (7th Cir. May 17, 2012)

Levy No abuse of discretion Yes IRS

Semen v. Comm’r, T.C. Memo. 2011-120 Levy Challenge to underlying penalty for failure to pay; TPs (H&W) not liable for penalty 
due to reasonable cause; no abuse of discretion in putting the account in cur-
rently not collectible status

Yes Split

Shebby v. Comm’r, T.C. Memo. 2011-125 Levy No abuse of discretion in rejecting offer No IRS

Tinnerman v. Comm’r, 448 Fed. Appx. 73 (D.C. Cir. 
2012), aff’g T.C. Memo. 2010-150

Levy Appellate court affirmed the lower court finding of no abuse of discretion; upheld 
section 6673 penalties and imposed sanctions for pursing a frivolous appeal 

No IRS

Titsworth v. Comm’r, T.C. Memo. 2012-12 Levy No abuse of discretion in rejecting offer Yes IRS

Tracy v. Comm’r, T.C. Summ. Op. 2011-88 Lien No abuse of discretion Yes IRS
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Table 3: Appeals From Collection Due Process Hearings Under IRC §§ 6320 and 6330

Case Citation Lien or Levy Issue(s) Pro Se Decision

Tucker v. Comm’r, 676 F.3d 1129 (D.C. Cir. 2012), 
aff’g T.C. Memo. 2011-67, aff’g 135 T.C. 114 (2010), 
petition for cert. filed, No. 12-49 (July 12, 2012)

Lien Appeals Officers are not inferior officers who must be appointed in conformity 
with the Appointments Clause of the U.S. Constitution; no abuse of discretion 

No IRS

Tucker v. Comm’r, T.C. Memo. 2012-30, appeal dock-
eted, No. 12-1368 (3rd Cir. Feb. 13, 2012)

Levy No abuse of discretion Yes IRS

Umoren v. Comm’r, T.C. Memo. 2012-117 Lien Challenge to underlying frivolous return penalties; penalties upheld; no abuse of 
discretion

Yes IRS

Vanmali v. Comm’r, T.C. Memo. 2012-100 Levy No abuse of discretion in rejecting OIC No IRS

Veneziano v. Comm’r, T.C. Memo. 2011-160 Lien/Levy No abuse of discretion in rejecting OIC Yes IRS

Waring v. Comm’r, T.C. Memo. 2011-270 Levy TP precluded from challenging underlying tax liabilities; no abuse of discretion in 
rejecting offer

Yes IRS

Watchman v. Comm’r, T.C. Memo. 2012-113 Levy Challenge to underlying interest and penalty due to waiver in installment agree-
ment; harmless error rejecting doubt as to liability offer for failure to provide 
financial information

Yes IRS

Weber v. Comm’r, 138 T.C. No. 18 (2012) Levy No abuse of discretion No IRS

Weybrew v. Comm’r, 451 Fed. Appx. 257 (4th Cir. 
2011)

Levy Appellate court affirmed the validity of the frivolous return penalty and the impo-
sition of section 6673 penalties 

Yes IRS

Winters v. Comm’r, T.C. Memo. 2012-85 Lien No abuse of discretion Yes IRS

Wright v. Comm’r, T.C. Memo. 2012-24 Lien No abuse of discretion Yes IRS

Business Taxpayers (Corporations, Partnerships, Trusts, and Sole Proprietorships – Schedules C,E,F)

535 Ramona, Inc. v. Comm’r, 461 Fed. Appx. 567 
(9th Cir. 2011), aff’g 135 T.C. 353 (2010)

Lien/Levy No abuse of discretion No IRS

Beeler v. Comm’r, 434 Fed. Appx. 41 (2d Cir. 2011), 
vacating and remanding T.C. Memo. 2009-266

Levy Appellate court vacated judgment and remanded case to Tax Court for clarifica-
tion regarding why TP’s Trust Fund Recovery Penalty was not satisfied

No TP

Bland v. Comm’r, T.C. Memo. 2012-84, appeal dock-
eted, No. 12-1696 (4th Cir. May 29, 2012)

Lien TP precluded from challenging underlying tax liability; no abuse of discretion in 
sustaining lien filing

No IRS

Child Adult Intervention Servs., Inc. v. Comm’r, T.C. 
Memo. 2012-94

Levy Penalties upheld because TP failed to establish reasonable cause; no abuse of 
discretion

Yes IRS

City Wide Transit, Inc. v. Comm’r, T.C. Memo. 2011-
279, appeal docketed, No. 12-1040 (2nd Cir. Mar. 
14, 2012)

Levy Assessments untimely because statute of limitations not extended by accoun-
tant’s fraud; Appeals erred as a matter of law in allowing collection to proceed

No TP

Concert Staging Servs., Inc. v. Comm’r, T.C. Memo. 
2011-231

Levy No abuse of discretion in holding a telephonic hearing No IRS

Custom Stairs & Trim, Ltd, Inc. v. Comm’r, T.C. Memo. 
2011-155

Lien/Levy Challenge to underlying tax penalties; court ordered abatement of penalties 
based on reasonable cause

Yes TP

E.J. Harrison & Sons, Inc. v. Comm’r, T.C. Memo. 
2011-157

Levy No abuse of discretion No IRS

Everett Assocs., Inc. v. Comm’r, T.C. Memo. 2012-143 Levy Challenge to underlying interest and penalties; abuse of discretion in failure to 
address discharge of penalties that accrued during bankruptcy case; collection 
activity with respect to interest on priority claim or penalties not sustained but 
collection activity with respect to all liabilities listed on the proof of claim sus-
tained; no jurisdiction over refund claim 

Yes Split

Kreit Mech. Assocs., Inc. v. Comm’r, 137 T.C. 123 
(2011)

Levy No abuse of discretion in rejecting offer No IRS

Leago v. Comm’r, T.C. Memo. 2012-39 Levy Brain tumor is special circumstance to consider in evaluating an effective tax 
administration offer based on economic hardship; remanded case because insuf-
ficient information to evaluate offer

Yes TP

Moreira v. Comm’r, T.C. Summ. Op. 2011-93 Levy Challenge to underlying employment taxes; TP liable for three out of four quarters 
of employment taxes; no abuse of discretion

No Split
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Case Citation Lien or Levy Issue(s) Pro Se Decision

Morgan v. Comm’r, T.C. Memo. 2011-290 Levy TP precluded from challenging underlying tax liabilities; no abuse of discretion Yes IRS

Pacific West Fin. & Ins. Co. v. Comm’r, T.C. Memo. 
2011-143

Lien/Levy No abuse of discretion; reasonable cause to abate failure to deposit penalties for 
after-the-fact determined employment tax liabilities

No Split

Perrin v. Comm’r, T.C. Memo. 2012-22 Levy TP precluded from challenging underlying tax liabilities; no abuse of discretion Yes IRS

Simone’s Butterfly v. Comm’r, T.C. Memo. 2011-187, 
appeal dismissed, No. 11-1435 (D.C. Cir. Dec. 22, 
2011)

Lien/Levy No abuse of discretion No IRS

Specialty Staff, Inc. v. Comm’r, T.C. Memo. 2012-52 Lien/Levy No abuse of discretion in rejecting collection alternatives Yes IRS

Thompson v. Comm’r, T.C. Memo. 2012-87 Levy TP precluded from challenging underlying liability; no abuse of discretion in 
rejecting collection alternatives when TP fails to provide requested financial 
information

No IRS

Tomasello v. Comm’r, T.C. Summ. Op. 2012-29 Levy TP precluded from challenging underlying tax liabilities; no abuse of discretion Yes IRS

Tree-Tech, Inc. v. Comm’r, T.C. Memo. 2011-162 Levy TP precluded from challenging underlying tax liabilities because TP had entered 
into a closing agreement; no abuse of discretion

Yes IRS
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Table 4 	 Trade or Business Expenses Under IRC § 162 and Related Sections

Case Citation Issue(s) Pro Se Decision

Individual Taxpayers (But Not Sole Proprietorships)

Anderson v. Comm’r, T.C. Summ. Op. 2011-84 Deduction denied for newspapers during job search because expense was personal; deductions 
denied for unsubstantiated cell phone and automobile expenses

Yes IRS

Anyanwu v. Comm’r, T.C. Summ. Op. 2011-74 Deductions denied for failure to substantiate internet, phone and computer expenses; deduction 
denied for travel for failure to show eligibility for employer reimbursement 

Yes IRS

Baker v. Comm’r, T.C. Summ. Op. 2011-95 Deductions denied for TPs’ (H&W) travel to tax homes because expense was personal; deduction 
allowed for H’s substantiated meals, but denied for incidental expenses in 2005 tax year; deduc-
tion denied for W’s meals for failure to substantiate

No Split

Blackburn v. Comm’r, T.C. Summ. Op. 2012-4 Deduction denied for unsubstantiated § 212 ordinary expenses incurred in production of income Yes IRS

Byers v. Comm’r, 420 Fed. Appx. 658 (8th Cir. 2011), 
rev’g and remanding T.C. Memo. 2007-331 

Deduction allowed for truck lease payments and remanded to Tax Court for recomputation of 
deficiency

Yes TP

Diaz v. Comm’r, T.C. Summ. Op. 2011-103 Deduction allowed for substantiated mileage expenses; deduction denied for clothing since it was 
adaptable to general use; deductions denied for unsubstantiated toll, cell phone, computer and 
other office expenses

Yes Split

Doris v. Comm’r, T.C. Summ. Op. 2011-111 Deduction denied for uniform expenses because TP received uniform allowance in excess of his 
substantiated costs; deductions denied for self-defense classes and weapons expenses for failure 
to substantiate and to show required for employment; deductions denied for kart-racing activity 
because not engaged in for profit under § 183

Yes IRS

Farias v. Comm’r, T.C. Memo. 2011-248 Deductions denied for education, travel, computer, clothing and other employee expenses for 
failure to substantiate and to prove ordinary and necessary in the course of employment

Yes IRS

Faust v. Comm’r, T.C. Memo. 2011-158 Deductions denied because not engaged in for profit under § 183 and for failure to demonstrate 
carrying on a business under § 183; deductions denied for spouse’s employee expenses for fail-
ure to prove ordinary and necessary in the course of employment 

Yes IRS

Glover v. Comm’r, T.C. Summ. Op. 2011-109 Deductions denied for TP employee travel, meal and lodging expenses from embarking and dis-
embarking vessels in the New York City area tax home because expenses were personal

No IRS

Gritz v. Comm’r, T.C. Summ. Op. 2012-20 Deduction denied for TP’s mileage expenses from residence to company airfield because it was a 
personal expense; deduction denied for TP’s other unsubstantiated employee expenses; deduc-
tions denied for spouse’s employee expenses for failure to keep adequate records, failure to seek 
employer reimbursement and failure to prove expenses ordinary and necessary in the course of 
employment

Yes IRS

Helguero-Balcells v. Comm’r, T.C. Summ. Op. 2012-31 Deduction allowed for educational travel that did not exceed one week to extent substantiated, 
but deduction denied for other educational travel because § 274(c) requirement not met; deduc-
tions allowed for business travel and some unreimbursed employee expenses; deductions denied 
for unsubstantiated job search and cell phone expenses; deduction denied for meals because 
they were personal 

Yes Split

Hielsberg v. Comm’r, T.C. Summ. Op. 2012-36 Deductions denied for unsubstantiated automobile, travel, cell phone and other expenses Yes IRS

Lyseng v. Comm’r, T.C. Memo. 2011-226 Deductions allowed for substantiated automobile expenses and some union dues; deductions 
denied for unsubstantiated employee expenses 

No Split

Nolder v. Comm’r, T.C. Summ. Op. 2012-50 Deductions allowed for substantiated employee expenses such as professional supplies, cloth-
ing and truck related expenses; deductions denied for cell phone and other unsubstantiated 
employee expenses; deduction also denied for misc. personal expenses, including meals and 
entertainment because they were personal

Yes Split

Oros v. Comm’r, T.C. Memo. 2012-4, appeal docketed, 
No. 12-71071 (9th Cir. Apr. 9, 2012)

Deductions denied for travel and meal expenses for TP who took a world trip to write a book but 
failed to establish that his writing activity qualified as a trade or business within § 162(a)

Yes IRS

Patel v. Comm’r, T.C. Memo. 2012-9 Deductions denied for unsubstantiated business loss deductions Yes IRS

Schramm v. Comm’r. T.C. Memo. 2011-212 TP found to be a common law employee (not a statutory employee) and thus, business expenses 
deductible on Sch A only to the extent they exceed 2% of TP’s AGI 

Yes IRS
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Table 4: Trade or Business Expenses Under IRC § 162 and Related Sections

Case Citation Issue(s) Pro Se Decision

Wright v. Comm’r, T.C. Summ. Op. 2011-125 Deductions denied for travel, lodging, meals, entertainment and misc. expenses for failure to 
show eligibility for employer reimbursement and TP’s uncorroborated testimony rejected

Yes IRS

Business Taxpayers (Corporations, Partnerships, Trusts, and Sole Proprietorships - Schedule C, E, F)

Adler v. Comm’r, 443 Fed. Appx. 736 (3d Cir. 2011), 
aff’g T.C. Memo. 2010-47, cert. denied, 132 S. Ct. 
1911 (2012)

Deductions denied for unsubstantiated business losses from H’s greenhouse activity and W’s 
stamping activity

Yes IRS

Alridge v. Comm’r, T.C. Summ. Op. 2011-96 Deductions denied for failure to maintain any books or records of business expenses and TP’s 
uncorroborated testimony rejected

Yes IRS

Bailey v. Comm’r, T.C. Memo. 2012-96 Deductions denied for yacht rental activity because not engaged in for profit under § 183; 
deductions allowed for development of prototype and research expenses for aviation business; 
deductions denied for unsubstantiated business expenses for law practice 

Yes Split

Barker v. Comm’r, T.C. Memo. 2012-77 Deductions denied for failure to prove carrying on a trade or business under § 183 No IRS

Bell v. Comm’r, T.C. Memo. 2011-296 Deductions denied for most Sch C expenses for failure to substantiate due to loss of records and 
TP’s uncorroborated testimony rejected; deductions allowed under Cohan for some operating 
expenses such as rental of machinery, equipment repairs and maintenance and gas 

Yes Split

Blake, U.S. v., 108 A.F.T.R.2d (RIA) 7437 (E.D. Mich. 
2011)

Deductions denied for unsubstantiated business expenses and for failure to prove that other 
expenses were ordinary and necessary to business

No IRS

Bogue v. Comm’r, T.C. Memo. 2011-164, appeal 
docketed, No. 12-1508 (3d Cir. Mar. 1, 2012)

Deductions denied for commuting expenses to worksites, because TP’s residence not principal 
place of business under § 280A and temporary/regular work location exceptions do not apply; 
deductions denied for unsubstantiated transportation expenses, legal fees paid in prior years 
(cash basis TP) and office expenses because they were personal; deduction allowed for unreim-
bursed settlement payment related to business

Yes Split

Bronson v. Comm’r, T.C. Memo. 2012-17, appeal 
docketed, Nos. 12-72342 and 12-72343 (9th Cir. 
July 24, 2012) 

Deductions denied because not engaged in for profit under § 183 Yes IRS

Broz v. Comm’r, 137 T.C. 46 (2011), appeal 
docketed, No. 12-1403 (6th Cir. Apr 6, 2012)

Deductions denied for beginning expenses for failure to establish active trade or business within 
§ 162(a)

No IRS

Bulas v. Comm’r, T.C. Memo. 2011-201 Deduction partially allowed for home office expense under § 280A(c) where space met exclusive 
business use requirement; deduction denied for unsubstantiated wages paid to daughters

Yes Split

Burley v. Comm’r, T.C. Memo. 2011-262, appeal 
docketed, No. 12-1802 (6th Cir. June 20, 2012)

Deductions denied for automobile and truck expenses for failure to keep adequate records and 
TP and third-party testimonies rejected 

No IRS

Cibotti v. Comm’r, T.C. Summ. Op. 2012-21 Deductions allowed for gift cards ($25 per donee) to the extent substantiated; deduction allowed 
for some mileage expenses incurred due to departures from home office because proved ordinary 
and necessary in business

Yes Split

Colvin v. Comm’r, T.C. Memo. 2012-26 Deductions denied for misc. Sch C expenses for failure to substantiate due to lost records and TP 
and expert testimonies rejected as unhelpful 

No IRS

Davis v. Comm’r, T.C. Memo. 2011-286, appeal dock-
eted, No. 12-10916 (11th Cir. Feb. 23, 2012)

Deduction allowed for reasonable stock compensation paid by closely-held corp. because option 
was granted to secure consultant/stockholder’s participation in management and option was 
negotiated at arm’s length standard despite family relationship

No TP

D’Errico v. Comm’r, T.C. Memo. 2012-149 Deductions denied for home office expenses for failure to establish that business was conducted 
at home; deductions denied for airplane leasing activity because not engaged in for profit under 
§ 183; deductions denied for unsubstantiated automobile, meals, entertainment, cell phone, 
travel and other expenses

Yes IRS

Diallo v. Comm’r, T.C. Memo. 2011-300 Deduction denied for automobile fuel expense, meals and other misc. personal expenses because 
they were personal

Yes IRS

Douglas v. Comm’r, T.C. Memo. 2011-214 Deduction denied under § 179 for airplane expense because airplane was not used to conduct 
corporate business

No IRS

Ekwenugo v. Comm’r, T.C. Memo. 2011-232 Deductions denied for Sch C expenses for failure to maintain any books or records of business 
expenses and TP’s uncorroborated testimony rejected; not enough evidence to use Cohan

Yes IRS
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Table 4: Trade or Business Expenses Under IRC § 162 and Related Sections

Case Citation Issue(s) Pro Se Decision

Esrig v. Comm’r, T.C. Memo. 2012-38 Deductions denied for Sch E losses and unsubstantiated office expenses; deductions denied 
under §179 for home office expenses for failure to prove business use and TP’s uncorroborated 
testimony rejected

Yes IRS

Fein v. Comm’r, T.C. Memo. 2011-142, appeal dock-
eted, No. 11-3760 (2d Cir. Sept. 20, 2011)

Deductions denied for unsubstantiated expenses and failure to prove business purpose Yes IRS

Fernandez v. Comm’r, T.C. Memo. 2011-216 Deductions denied for unsubstantiated automobile, travel, meal, entertainment, depreciation, 
insurance, legal and professional services; deductions allowed under Cohan for reasonable office 
expenses, rents and supplies; deductions denied for cell phone and bank charges for failure to 
prove business purpose

Yes Split

Flores v. Comm’r, T.C. Summ. Op. 2011-112 Deductions denied for unsubstantiated automobile and truck expenses for failure to prove busi-
ness use; deductions denied for meals and entertainment for failure to prove business purpose; 
deductions denied for unsubstantiated advertising and travel expenses

Yes IRS

Fuhrman v. Comm’r, T.C. Memo. 2011-236 Deductions denied for unsubstantiated management fees for failure to prove ordinary and neces-
sary in business and TP’s uncorroborated testimony rejected

No IRS

F.W. Servs., Inc. & Subs. v. Comm’r, 459 Fed. Appx. 
389 (5th Cir. 2012), aff’g T.C. Memo. 2010-128

Deductions denied for payments made into reserve fund because not deductible insurance pre-
miums under § 162(a)

No IRS

Gaitan v. Comm’r, T.C. Memo. 2012-3 Deduction denied for COG for failure to keep adequate records; deduction denied for automobile 
and truck expenses for failure to substantiate; deduction denied for travel expenses because 
expenses were personal

No IRS

Goyak v. Comm’r, T.C. Memo. 2012-13 Deduction denied for benefit plan expenses because they were personal No IRS

Gunn v. Comm’r, T.C. Summ. Op. 2011-133 Deductions allowed for unreimbursed postal expenses on Sch A; deductions denied for mileage 
on Sch A for failure to show eligibility for employer reimbursement; deduction denied for business 
loss deduction on Sch C because Sch C was a nullity; deductions allowed under Cohan for some 
supply and repair expenses on Sch E 

Yes Split

Hall v. Comm’r, T.C. Summ. Op. 2012-48 Deduction allowed for Sch E expenses; deductions denied for bad debt (uncollectible rents due) 
because corresponding rental income entry not included in the same year or in any prior taxable 
year

Yes Split

Hand v. Comm’r, T.C. Summ. Op. 2012-1 Deductions denied for flight lessons for failure to prove ordinary and necessary in business No IRS

Henderson v. Comm’r, T.C. Memo. 2012-54 Deductions denied for failure to establish that activity qualified as a trade or business within 
§ 162(a)

No IRS

The Heritage Org., LLC v. Comm’r, T.C. Memo. 2011-
246

Deductions denied for loan repayments for failure to prove business purpose and for failure to 
prove ordinary and necessary in business

No IRS

Hyche v. Comm’r, T.C. Summ. Op. 2012-23 Deductions denied for mileage expenses and § 179 property for failure to substantiate and for 
failure to maintain adequate records

Yes IRS

Kirkpatrick v. Comm’r, T.C. Summ. Op. 2011-123 Deductions denied for unsubstantiated education expense and for failure to prove business pur-
pose for other expenses; deduction allowed for renewal of license 

Yes Split

Kirman v. Comm’r, T.C. Memo. 2011-128 Deductions denied for unsubstantiated travel expenses because TP’s uncorroborated testimony 
was rejected; deductions denied for unsubstantiated advertising and insurance expenses; deduc-
tions allowed under Cohan for commissions and fees and some repair and maintenance expenses 

No Split

LaFlamme v. Comm’r, T.C. Memo. 2012-36 Deduction denied for pension contribution to self on Sch C, but deduction allowed on line 28, 
Self-employed SEP, SIMPLE, and qualified plans, of Form 1040

Yes IRS

Langille v. Comm’r, 447 Fed. Appx. 130 (11th Cir. 
2011), aff’g T.C. Memo. 2010-49

Deductions denied for failure to substantiate law practice expenses Yes IRS

Leak v. Comm’r, T.C. Summ. Op. 2012-39 Deduction denied for unsubstantiated automobile and truck expenses; deductions allowed under 
Cohan for some repair and maintenance and other expenses 

Yes Split

Linzy v. Comm’r, T.C. Memo. 2011-264 Deduction denied for contract labor for failure to keep adequate records; deductions allowed for 
mortgage interest, some repairs and maintenance and other expenses

Yes Split

Loewenhagen v. Comm’r, T.C. Summ. Op. 2011-70 Deductions denied for expenses related to mobile home because they were personal; deductions 
allowed for qualified nonpersonal automobile expenses

Yes Split
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Lua v. Comm’r, T.C. Memo. 2011-192 Deduction allowed for compensation paid to equipment installers No TP

Lubyanitskaya v. Comm’r, T.C. Memo. 2012-95 Deductions denied for unsubstantiated expenses Yes IRS

Lysford v. Comm’r, T.C. Memo. 2012-41 Deductions denied for airplane expenses for failure to show business use or recaptured §179 
expenses

No IRS

Mali v. Comm’r, T.C. Memo. 2011-121 Deductions allowed for various substantiated graphic design expenses; deductions denied for 
meals, entertainment, automobile, and cell phone expenses for failure to substantiate and for 
failure to prove business purpose

Yes Split

Martin v. Comm’r, 438 Fed. Appx. 566 (9th Cir. 
2011), aff’g T.C. Memo. 2008-208

Deductions denied for unsubstantiated business expenses No IRS

McLauchlan v. Comm’r, T.C. Memo. 2011-289, appeal 
docketed, No. 12-60657 (5th Cir. Aug. 20, 2012) 

Deductions denied for expenses for failure to seek reimbursement; deductions denied for unsub-
stantiated automobile expenses

No IRS

Mobasher v. Comm’r, T.C. Summ. Op. 2012-14 Deductions denied for failure to establish that activity qualified as a trade or business within 
§ 162(a)

Yes IRS

Mondello v. Comm’r, T.C. Summ. Op. 2011-97 Deductions denied for contract labor expense Yes IRS

Moore v. Comm’r, T.C. Memo. 2011-173 Deductions denied for amount in excess of gambling losses for failure to prove professional 
gambler status

Yes IRS

Moore v. Comm’r, T.C. Summ. Op. 2012-16 Deduction denied for unsubstantiated automobile and truck expenses for failure to keep ade-
quate records and TPs’ (H&W) uncorroborated testimonies rejected; deductions denied for one of 
the three Sch Cs for failure to establish activity qualified as a trade or business within § 162(a)

Yes IRS

Morgan v. Comm’r, T.C. Summ. Op. 2011-92 Deductions allowed for substantiated cell phone and supply expenses; deduction denied for 
standard business mileage rate 

Yes Split

Mulcahy, Pauritsch, Salvador & Co., LTD. v. Comm’r, 
680 F.3d 867 (7th Cir. 2012), aff’g T.C. Memo. 
2011-74

Deductions denied for consulting fees because they were not compensation for services, but 
dividends

No IRS

Murray v. Comm’r, T.C. Summ. Op. 2012-49 Deductions allowed to the extent substantiated as unreimbursed employee business expenses 
on Sch A; deductions denied for unsubstantiated automobile expenses and TP’s uncorroborated 
testimony rejected

No Split

Nordeen v. Comm’r, T.C. Summ. Op. 2011-104 Deductions denied for unsubstantiated expenses Yes IRS

Olagunju v. Comm’r, T.C. Memo. 2012-119 Deductions denied for automobile and truck expenses for failure to prove business purpose; 
deductions denied for unsubstantiated meals, entertainment, travel, utilities and other expenses; 
deductions partially allowed for office, advertising and wage expenses

Yes Split

Ong v. Comm’r, T.C. Memo. 2012-114 Deductions denied for unsubstantiated travel, meals, entertainment, home office, legal and 
professional services, taxes and licenses, long-term health care insurance and other expenses; 
deduction allowed for contract labor 

Yes Split

Onyekwena v. Comm’r, T.C. Summ. Op. 2012-37 Deductions denied for unsubstantiated office and travel expenses; deductions denied for legal 
and professional fees based on TP’s own testimony that business was not a § 162(a) going 
concern

Yes IRS

Ortega v. Comm’r, T.C. Memo. 2011-179 Deductions denied for unsubstantiated travel, meal, entertainment, automobile and truck and cell 
phone expenses; deductions denied for cleaning and laundry expenses on Sch E due to passive 
loss rules; legal fees should be capitalized 

Yes IRS

Oser v. Comm’r, T.C. Summ. Op. 2012-19 Deductions denied for failure to substantiate and not enough evidence to use Cohan; deductions 
denied for unsubstantiated management, conservation and maintenance of property expenses

Yes IRS

Payan v. Comm’r, T.C. Summ. Op. 2011-80 Deductions denied for unsubstantiated expenses and not enough evidence to use Cohan Yes IRS

Peimani v. Comm’r, T.C. Summ. Op. 2011-102 Deductions denied for unsubstantiated legal and professional services, house appraisals, tele-
phone and automobile expenses

Yes IRS

Plotkin v. Comm’r, T.C. Memo. 2011-260, appeal 
docketed, No. 12-10620 (11th Cir. Feb. 6, 2012)

Deductions denied for payments made to business associates and partner/ex-wife, legal fees and 
bank fees for failure to prove business purpose; deductions denied for unsubstantiated automo-
bile repair expenses

No IRS

Porch v. Comm’r, T.C. Summ. Op. 2012-25 Deductions denied for failure to substantiate No IRS
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Powerstein v. Comm’r, T.C. Memo. 2011-271 Deductions denied for legal fees for failure to substantiate and for failure to prove ordinary and 
necessary in business; deductions denied for farming expenses because not engaged in for profit 
under § 183 and for failure to demonstrate carrying on a business under § 183; deductions 
denied for home office expenses because TP’s residence not principle place of business under 
§ 280A

No IRS

Ramig v. Comm’r, T.C. Memo. 2011-147, aff’d, No. 
11-73898 (9th Cir. Oct. 24, 2012)

Deductions allowed for legal fees; deductions denied for credit card payments for failure to show 
genuine creditor-debtor relationship; deductions denied for other payments for failure to prove 
payments were loans 

No Split

Rios v. Comm’r, T.C. Memo. 2012-128, appeal dock-
eted, No. 12-72440 (9th Cir. July 31, 2012)

Deductions denied for money transfers to third-party for failure to prove ordinary and necessary in 
business and for failure to substantiate 

No IRS

Roberts v. Comm’r, T.C. Summ. Op. 2011-127 Deductions allowed for travel because TP established home office under § 280A(c) and TP’s testi-
mony accepted as credible 

No TP

Rogers v. Comm’r, T.C. Memo. 2011-277, appeal 
docketed, No. 12-2652 (7th Cir. July 13, 2012)

Deductions allowed for legal and professional fees No TP

Roumi v. Comm’r, T.C. Memo. 2012-2 Deductions denied for unsubstantiated transportation, advertising and COG; deductions denied 
for one of three Sch Cs for failure to establish activity qualified as a trade or business within § 
162(a) 

Yes IRS

Rundlett v. Comm’r, T.C. Memo. 2011-229 Deductions denied for stays at lavish hotels because expenses were personal No IRS

Rovakat, LLC v. Comm’r, T.C. Memo. 2011-225, 
appeal docketed, No. 12-1779 (3d Cir. Mar. 26, 
2012)

Deductions denied for unsubstantiated business loss deductions for failure to establish partner-
ship’s basis and for failure to establish economic substance to the underlying transaction 

No IRS

Ryberg v. Comm’r, T.C. Summ. Op. 2012-24 Deductions allowed for horse breeding business losses to the extent substantiated; deductions 
denied for drag racing activity because not engaged in for profit under § 183 

No Split

Schoppe v. Comm’r, T.C. Memo. 2012-153, appeal 
docketed, No. 12-9010 (10th Cir. Sept. 12, 2012)

Deduction denied for failure to substantiate; not enough evidence to use Cohan Yes IRS

Scott v. Comm’r, T.C. Memo. 2012-65 Deductions denied for security deposit and advance rent because the first is not deductible until 
year forfeited, the second is apportioned over the lease term; deductions denied for credit card 
expenses because of duplication; deductions denied for unsubstantiated expenses

No IRS

Settles v. U.S., 452 B.R. 637 (Bankr. E.D. Tenn. 2011) IRS summary judgment motion granted because TP’s promise to produce documentation substan-
tiating deduction not sufficient to show genuine issue of material fact

No IRS’s 
Motion for 
Summary 
Judgment 
granted

Sherrer v. Comm’r, T.C. Memo. 2011-198 Deductions denied for failure to substantiate automobile and truck, travel, meals, entertainment, 
computer and other expenses; deductions allowed for some supply and repair and maintenance 
expenses

Yes Split

Stahl v. U.S., 109 A.F.T.R.2d (RIA) 1507 (E.D. Wash. 
2012), appeal dismissed, No. 12-35412 (9th Cir. 
June 8, 2012)

Deductions allowed for employee meals and medical expenses No TP (IRS 
Motion for 
Summary 
Judgment 
denied)

Strode v. Comm’r, T.C. Memo. 2012-59 Deductions denied for business loss deductions because not engaged in for profit under § 183 No IRS

Sucilla v. Comm’r, T.C. Memo. 2011-197 Deductions denied for unsubstantiated expenses Yes IRS

Sun v. Comm’r, T.C. Summ. Op. 2011-107 Deductions allowed for legal and professional fees; deductions denied for automobile, travel, 
meals, entertainment and other expenses for failure to substantiate and for failure to prove ordi-
nary and necessary in business; not enough evidence to use Cohan

No Split

Swanson v. Comm’r, 438 Fed. Appx. 582 (9th Cir. 
2011), aff’g T.C. Memo. 2008-265

Tax Court did not err in determining trust was a sham and that some business expenses were 
personal 

No IRS
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Trupp v. Comm’r, T.C. Memo. 2012-108 Deductions allowed for storage and accounting expenses due to TP’s credible testimony and 
adequate records; deduction denied for cell phone expenses for failure to show eligibility for 
employer reimbursement and for failure to substantiate; deduction denied for travel expenses 
for failure to prove business purpose; deductions denied for equestrian activities because not 
engaged in for profit under § 183

No Split

Van der Lee v. Comm’r, T.C. Memo. 2011-234, aff’d, 
2012 WL 5259141 (2d Cir. Oct. 25, 2012)

Deductions denied for business loss deductions for stock trading activity because TP not a trader; 
deductions denied for personal expenses and for unsubstantiated travel, meals and entertain-
ment expenses

No IRS

Van Wickler v. Comm’r, T.C. Memo. 2011-196 Deductions denied for horse breeding activity for failure to establish activity qualified as a 
trade or business within § 162(a); deductions denied under § 212 for lack of rational basis for 
amounts deducted 

Yes IRS

Ward v. Comm’r, T.C. Summ. Op. 2011-67 Deductions denied for automobile expense for failure to substantiate and for failure to prove 
business use

Yes IRS

Weatherly v. Comm’r, T.C. Memo. 2011-206 Deductions denied for unsubstantiated contract labor expense; not enough evidence to use 
Cohan

Yes IRS

Weller v. Comm’r, T.C. Memo. 2011-224 Deductions denied for unsubstantiated and unreimbursed employee business expenses in 2006 
tax year

Yes IRS

West v. Comm’r, T.C. Memo. 2011-272 Deductions denied for automobile depreciation because use was personal; deductions allowed 
for tractor depreciation; deductions allowed under Cohan for some farming and bricklaying 
expenses 

Yes Split

West v. Comm’r, T.C. Memo. 2012-148 Deductions denied for failure to substantiate Sch C expenses; not enough evidence to use Cohan Yes IRS

Westerman v. Comm’r, T.C. Memo. 2011-204 Deductions denied for unsubstantiated automobile and truck, travel, and other expenses; deduc-
tions allowed for repairs, rents paid and some supply expenses

Yes Split

White v. Comm’r, T.C. Memo. 2012-104 Deductions denied for benefit-plan expenses because they were personal No IRS

Wilmot v. Comm’r, T.C. Memo. 2011-293 Deductions denied for photography business loss deductions because not engaged in for profit 
under § 183 

Yes IRS

Wilson v. Comm’r, T.C. Summ. Op. 2011-85 Deduction denied for automobile and truck expenses for failure to substantiate Yes IRS

Wolf v. Comm’r, T.C. Summ. Op. 2012-22 Deductions denied for Sch C travel expenses because they were personal commuting expenses 
and not eligible for employer reimbursement

Yes IRS

Zenzen v. Comm’r, T.C. Memo. 2011-167 Deductions denied because not engaged in for profit under § 183 Yes IRS

Zhang v. Comm’r, T.C. Memo. 2011-118 Deductions denied for website activity because not engaged in for profit under § 183, for failure 
to demonstrate carrying on a business under § 183 and TP’s uncorroborated testimony rejected 

Yes IRS

Zweifel v. Comm’r, T.C. Memo. 2012-93 Deduction denied for payments into bondsman’s “Build Up Fund” account (similar to a reserve 
account) because only deductible in year paid out to surety and not in year of deposit

No IRS
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Table 5 	 Gross Income Under IRC § 61 and Related Sections

Case Citation Issue(s) Pro Se Decision

Individual Taxpayers (But not Sole Proprietorships)

Ahmed v. Comm’r, T.C. Memo. 2011-295, appeal dock-
eted, No. 12-11337 (11th Cir. Mar. 5, 2012)

Settlement proceeds not excludable under IRC § 104(a)(2) Yes IRS

Bailey v. Comm’r, T.C. Memo. 2012-96 Use of misappropriated funds as collateral for loan excluded from income; unreported income 
from creditor payments made on TP’s behalf

Yes Split

Brashear v. Comm’r, T.C. Memo. 2012-136 Unreported retirement savings distribution Yes IRS

Brooks v. Comm’r, T.C. Memo. 2012-25 Unreported interest from discharge of indebtedness No IRS

Brown v. Comm’r, T.C. Memo. 2012-28 Unreported interest income from a settlement Yes IRS

Brown v. Comm’r, T.C. Summ. Op. 2012-5 Unreported interest from a state tax refund Yes IRS

Browning v. Comm’r, T.C. Memo. 2011-261 Unreported wages from an offshore employee leasing plan No IRS

Cahill v. Comm’r, T.C. Memo. 2011-203 Unreported interest and dividend income No IRS

Campbell v. Comm’r, 658 F.3d 1255, (11th Cir. 2011), 
aff’g 134 T.C. 20 (2010)

Unreported qui tam settlement income (i.e., payment to a whistleblower for helping the govern-
ment win a settlement)

No IRS

Caton v. Comm’r, T.C. Memo. 2012-92 Unreported wages Yes IRS

Crane v. Comm’r, T.C. Memo. 2011-256 Arbitration award not excludable under IRC § 104(a)(2) No IRS

Dennis v. Comm’r, T.C. Summ. Op. 2011-134 Settlement proceeds not excludable under IRC § 104(a)(2); unreported wages Yes IRS

Driscoll, Comm’r v., 669 F.3d 1309 (11th Cir. 2012), 
rev’g and remanding 135 T.C. 557 (2010)

Parsonage allowance for second home not excludable under IRC § 107(2) No IRS

Enright v. Comm’r, 109 A.F.T.R.2d (RIA) 1146 (9th Cir. 
2012), aff’g T.C. Docket No. 27955-08 (Jan. 25, 2010)

Settlement proceeds not excludable under IRC § 104(a)(2) Yes IRS

Esrig v. Comm’r, T.C. Memo. 2012-38 Unreported rental income Yes IRS

Feder v. Comm’r, T.C. Memo. 2012-10 Unreported life insurance proceeds deemed distribution No IRS

Felt v. Comm’r, 433 Fed. Appx. 293 (5th Cir. 2011), aff’g 
T.C. Memo. 2009-245

Unreported cancellation of debt income No IRS

Fernandez v. Comm’r, 138 T.C. No. 20 (2012) Payments from spouse’s disability pension received pursuant to a divorce agreement not exclud-
able under IRC § 104(a)(1)

No IRS

Garavaglia v. Comm’r, T.C. Memo. 2011-228, appeal 
docketed, No. 12-1438 (6th Cir. Apr. 13, 2012)

Unreported income from unlawful activities No IRS

Gutierrez v. Comm’r, T.C. Memo. 2011-263 Settlement proceeds not excludable under IRC § 104(a)(2) Yes IRS

Ham v. Comm’r, T.C. Summ. Op. 2012-3 Unreported mutual fund distributions mischaracterized as return of capital Yes IRS

Harrison v. Comm’r, 138 T.C. No. 17 (2012) Wages not excludable under IRC § 893 or treaty Yes IRS

Hatch v. Comm’r, T.C. Memo. 2012-50, appeal docketed, 
No. 12-14133 (11th Cir. Aug. 4, 2012)

Unreported compensation for services Yes IRS

Henk v. Comm’r, T.C. Summ. Op. 2012-2 Unreported severance pay Yes IRS

Hudgins v. Comm’r, T.C. Summ. Op. 2012-10 Unreported unemployment compensation; IRS failed to meet burden of showing TP received 
entire amount reflected on Form 1099-G

Yes Split

Hyde v. Comm’r, T.C. Memo. 2011-131 Unreported self-employment income Yes IRS

Juha v. Comm’r, T.C. Memo. 2012-68 Unreported dividend income Yes IRS

Kaider v. Comm’r, T.C. Memo. 2011-174 Bona fide loan proceeds not taxable No TP

Kay v. Comm’r, T.C. Memo. 2011-159, appeal dismissed, 
No. 11-73737 (9th Cir. Mar. 6, 2012)

Unreported state tax refund Yes IRS

Kleber v. Comm’r, T.C. Memo. 2011-233 Unreported cancellation of debt income No TP

Laue v. Comm’r, T.C. Memo. 2012-105 Unreported wages and nonemployee compensation Yes IRS
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Table 5: Gross Income Under IRC § 61 and Related Sections

Case Citation Issue(s) Pro Se Decision

Lawrence v. Comm’r, 109 A.F.T.R.2d (RIA) 1437 (11th Cir. 
2012), aff’g T.C. Docket No. 20370-09 (Jan. 5, 2011)

Unreported pension and social security income Yes IRS

Ledger v. Comm’r, T.C. Memo. 2011-183 Unreported life insurance policy dividends Yes IRS

LeTourneau v. Comm’r, T.C. Memo. 2012-45 Foreign earned income exclusion under IRC § 911 Yes IRS

Levy v. Comm’r, T.C. Memo. 2012-133 Unreported dividend and other income Yes IRS

Liotti v. Comm’r, T.C. Summ. Op. 2011-73 Unreported cancellation of debt income Yes IRS

Martin v. Comm’r, 438 Fed. Appx. 566 (9th Cir. 2011), 
aff’g T.C. Memo. 2008-208

Unreported arbitration award Yes IRS

McGowen v. Comm’r, 438 Fed. Appx. 686 (10th Cir. 
2011), aff’g T.C. Memo. 2009-285

Unreported gain on life insurance policy termination No IRS

McGowen v. Comm’r, T.C. Memo. 2011-186 Settlement proceeds not excludable under IRC § 104(a)(2) Yes IRS

McNeil v. Comm’r, 467 Fed. Appx. 778 (10th Cir. 2012), 
aff’g T. C. Docket No. 18300-10 (June 14, 2011)

Unreported annuity income Yes IRS

McNeil v. Comm’r, 451 Fed. Appx. 622 (8th Cir. 2012), 
aff’g T.C. Memo. 2011-150

Unreported wages Yes IRS

Megibow v. Comm’r, T.C. Memo. 2011-211 Unreported interest income from overpayment (refund) of federal tax No IRS

Menefee v. Comm’r, T.C. Summ. Op. 2011-130 Unreported annuity death benefit Yes IRS

Neri v. Comm’r, T.C. Memo. 2012-71 Arbitration award not excludable under IRC § 104(a)(2) No IRS

Nipps v. Comm’r, T.C. Memo. 2011-267 Unreported social security income and proceeds from inherited retirement savings Yes IRS

Park v. Comm’r, 136 T.C. 569 (2011), appeal docketed, 
Nos. 12-1058 and 12-1059 (D.C. Cir. Jan. 13, 2012)

Interest and gambling income of nonresident alien not excludable under treaty No IRS

Parker v. Comm’r, T.C. Memo. 2012-66 Unreported wages and unemployment compensation Yes IRS

Perkins v. Comm’r, T.C. Memo. 2011-207 Unreported wages Yes IRS

Pierro v. Comm’r, 109 A.F.T.R.2d (RIA) 1299 (9th Cir. 
2012), aff’g Tax Ct. Docket No. 18809-07

Payment to IRS on TP’s behalf was income Yes IRS

Powerstein v. Comm’r, T.C. Memo. 2011-271 Unreported fees for services calculated by the net worth method No Split

Randolph v. Comm’r, T.C. Memo. 2012-125 Unreported interest income Yes TP

Ready v. Comm’r, T.C. Summ. Op. 2012-12 Foreign earned income exclusion under IRC § 911 Yes IRS

Reesink v. Comm’r, T.C. Memo. 2012-118 Settlement proceeds not excludable under IRC § 104(a)(2), but unreported gain on sale exclud-
able like-kind exchange under IRC § 1031

No Split

Richmond v. Comm’r, T.C. Memo. 2011-251, aff’d, 474 
Fed. Appx. 754 (10th Cir. 2012)

Unreported wages, interest, and trust income Yes IRS

Rios v. Comm’r, T.C. Memo. 2012-128, appeal docketed, 
No. 12-72440 (9th Cir. July 31, 2012)

Cancellation of debt income not excludable under IRC § 108(a)(1)(E) No IRS

Rogers v. Comm’r, T.C. Summ. Op. 2011-99 Unreported retirement annuity income Yes IRS

Ruffin v. Comm’r, T.C. Summ. Op. 2011-136 Settlement proceeds not excludable under IRC § 104(a)(2) Yes IRS

Sewards v. Comm’r, 138 T.C. No. 15 (2012), appeal 
docketed, No. 12-72985 (9th Cir. Sept. 18, 2012)

Disability pension payments not excludable under IRC § 104(a)(1) No IRS

Slingsby v. Comm’r, T.C. Memo. 2011-130 Unreported wages and dividend income Yes IRS

Stewart v. Comm’r, T.C. Summ. Op. 2012-46 Unreported cancellation of credit card debt income Yes TP

Todd v. Comm’r, T.C. Memo. 2011-123, aff’d, 2012 WL 
3530259 (5th Cir. 2012)

Unreported distribution from an employee benefit fund No IRS

Wood v. Comm’r, T.C. Memo. 2011-190 Unreported income from embezzlement No IRS

Zurn v. Comm’r, T.C. Memo. 2012-132 No like-kind exchange under IRC § 1031 No IRS
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Table 5: Gross Income Under IRC § 61 and Related Sections

Case Citation Issue(s) Pro Se Decision

Business Taxpayers (Corporations, Partnerships, Trusts, and Sole Proprietorships – Schedules C, E, F)

Akopian v. Comm’r, T.C. Memo. 2011-237 Unreported business income No IRS

Barnes v. Comm’r, T.C. Memo. 2012-80, appeal docketed, 
No. 12-1284 (D.C. Cir. July 6, 2012)

Allocation of gross receipts between TPs’ (H&W) sole proprietorship and wholly-owned C 
corporation

No IRS

Bosamia v. Comm’r, 661 F.3d 250 (5th Cir. 2011), aff’g 
T.C. Memo. 2010-218

Unreported income from disallowance of related party cost of goods sold under IRC § 267(a)(2) No IRS

Burley v. Comm’r, T.C. Memo. 2012-262, appeal dock-
eted, No. 12-1802 (6th Cir. June 20, 2012)

Unreported Schedule C gross receipts determined under bank deposit analysis No IRS

Diallo v. Comm’r, T.C. Memo. 2011-300 Unreported business income determined under bank deposit analysis Yes IRS

Ekwenugo v. Comm’r, T.C. Memo. 2011-232 Unreported gross receipts under the bank deposits method Yes IRS

Gleason v. Comm’r, T.C. Memo. 2011-154 Unreported business income determined under bank deposit analysis Yes IRS

Kilker v. Comm’r, T.C. Memo. 2011-250 Unreported gain on sale of stock and fees for services Yes IRS

Kinsey v. Comm’r, T.C. Memo. 2011-257 Unreported income from discharge of obligation No Split

Lain v. Comm’r, T.C. Memo. 2012-99 Unreported fees for services Yes IRS

Lay, Estate of v. Comm’r, T.C. Memo. 2011-208, appeal 
dismissed, No. 11-60825 (5th Cir. Jan. 27, 2012)

Reported sale of annuity contracts not includable as deferred compensation or part payment/
part compensation to an employee

No TP

Leak v. Comm’r, T.C. Summ. Op. 2012-39 Unreported Schedule C income determined under bank deposit analysis Yes Split

Licha v. Comm’r, T.C. Memo. 2011-275, appeal docketed, 
No. 12-72170 (9th Cir. July 9, 2012)

Unreported business income Yes IRS

Lua v. Comm’r, T.C. Memo. 2011-192 Unreported Schedule C income No TP

Martignon v. Comm’r, T.C. Summ. Op. 2012-18 Distributive share of partnership income is includable even if partner received no distribution Yes IRS

Mwangachuchu v. Comm’r, 
T.C. Memo. 2012-86

Unreported business income No IRS

Olmstead v. Comm’r, T.C. Summ. Op. 2011-118 Unreported pro rata share of income from an S corporation; unreported employee compensa-
tion

Yes IRS

Onyekwena v. Comm’r, T.C. Summ. Op. 2012-37 Unreported Schedule C gross receipts determined under bank deposit analysis Yes IRS

Owen v. Comm’r, T.C. Memo. 2012-21 Unreported fees; unreported bonus, commission, and termination payment decided under the 
assignment of income doctrine; unreported gain from sale of qualified small business stock

No Split

Payan v. Comm’r, T.C. Summ. Op. 2011-80 Unreported Schedule E rental income Yes IRS

Plotkin v. Comm’r, T.C. Memo. 2011-260, appeal dock-
eted, No. 12-10620 (11th Cir. Feb. 6, 2012)

Unreported Schedule C income No IRS

Porch v. Comm’r, T.C. Summ. Op. 2012-25 Unreported Schedule C income No IRS

Rogers v. Comm’r, T.C. Memo. 2011-277, appeal dock-
eted, No. 12-2652 (7th Cir. July 13, 2012)

Unreported business income No IRS

Rovakat, LLC v. Comm’r, T.C. Memo. 2011-225, appeal 
docketed, No. 12-1779 (3rd Cir. Mar. 26, 2012)

Unreported fees for services No Split

Scott v. Comm’r, T.C. Memo. 2012-65 Unreported business income determined under bank deposit analysis No IRS

West v. Comm’r, T.C. Memo. 2012-148 Unreported business income determined under bank deposit analysis Yes IRS

White v. Comm’r, T.C. Memo. 2012-104 Unreported constructive dividend from insurance plan distribution; unreported proceeds from 
plan termination 

No Split

Wickersham v. Comm’r, T.C. Memo. 2011-178 Unreported gain on sale of business assets and easement; unreported gain on sale of residence 
excluded under § 121

No Split

Willson v. Comm’r, T.C. Summ. Op. 2011-132 Unreported gain from condemnation of business property Yes IRS
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Table 6 	 Failure to File Penalty Under IRC § 6651(a)(1), Failure to Pay an  
	 Amount Shown As Tax on Return Under IRC § 6651(a)(2) and  
	 Failure to Pay Estimated Tax Penalty Under IRC § 6654

Case Citation Issue(s) Pro Se Decision

Individual Taxpayers (But Not Sole Proprietorships)

Adler v. Comm’r, 443 Fed. Appx. 736 (3d Cir. 2011), 
aff’g T.C. Memo. 2010-47, cert. denied, 132 S. Ct. 
1911 (2012)

6651(a)(1); 6654; no evidence of reasonable cause or exception presented Yes IRS

Anderson v. Comm’r, T.C. Summ. Op. 2011-84 6651(a)(1); TP anticipated federal refund and did not file; no evidence of reason-
able cause presented

Yes IRS

Block, Estate of v. Comm’r, T.C. Memo. 2011-145 6651(a)(1), (a)(2); 6654; no evidence of reasonable cause or exception presented No IRS

Cahill v. Comm’r, T.C. Memo. 2011-203 6651(a)(1), (a)(2); 6654; TP failed to substantiate reliance on attorney and stock-
broker; TP became disabled several years before the tax year at issue; no evidence 
of reasonable cause or exception presented

No IRS

Caton v. Comm’r, T.C. Memo. 2012-92 6651(a)(2); 6654; no evidence of reasonable cause or exception presented Yes IRS

Cayabyab v. Comm’r, T.C. Memo. 2012-89 6651(a)(1); unavailability of documents and divorce; no evidence of reasonable 
cause presented

Yes IRS

Coaxum, Estate of v. Comm’r, T.C. Memo. 2011-135, 
appeal docketed, No. 12-2052 (4th Cir. Aug. 28, 
2012) 

6651(a)(1); no evidence of reasonable cause presented Yes IRS

Farhoumand v. Comm’r, T.C. Memo. 2012-131 6654; stock market losses were not an unusual circumstance; no exception 
presented

No IRS

Felt v. Comm’r, 433 Fed. Appx. 293 (5th Cir. 2011), 
aff’g T.C. Memo. 2009-245

6651(a)(1); 6654; TP (W) sought relief claiming she lacked information necessary 
to file returns, however the court held TP (H) did not conceal sources of business 
income; no evidence of reasonable cause or exception presented

No IRS

Fonteneaux v. Comm’r, T.C. Memo. 2012-44, appeal 
docketed, No. 12-60418 (5th Cir. May 29, 2012)

6651(a)(1); no evidence of reasonable cause presented Yes IRS

Freeman v. U.S., 109 A.F.T.R.2d (RIA) 723 (E.D. Pa. 
2012)

6651(a)(1); executor’s late filing of Form 706 was due to estate attorney’s illness; 
no evidence of reasonable cause presented

No IRS

Garber v. Comm’r, T.C. Memo. 2012-47, appeal dock-
eted, No. 12-2278 (7th Cir. May 29, 2012)

6651(a)(1), (a)(2); no evidence of reasonable cause presented Yes IRS

Greenwald v. Comm’r, T.C. Memo. 2011-239 6651(a)(1); TP relied on accounting firm to file and obtain extension; no evidence 
of reasonable cause presented

No IRS

Gutierrez v. Comm’r, T.C. Memo. 2011-263 6651(a)(1); TP was preoccupied with wife’s immigration problems; no evidence of 
reasonable cause presented

Yes IRS

Holloway v. Comm’r, T.C. Memo. 2012-137 6651(a)(1), (a)(2); 6654; nonfiler; no evidence of reasonable cause or exception 
presented

Yes IRS

Ioane v. Comm’r, 442 Fed. Appx. 269 (9th Cir. 2011), 
aff’g T.C. Memo. 2009-68

6651(a)(1); no evidence of reasonable cause presented Yes IRS

Jackson v. Comm’r, T.C. Memo. 2012-58 6651(a)(1); no evidence of reasonable cause presented Yes IRS

Johnson v. Comm’r, T.C. Summ. Op. 2012-13 6651(a)(1); no evidence of reasonable cause presented No IRS

In re: Krause, 108 A.F.T.R.2d (RIA) 6098 (Bankr. E.D. 
Tenn. 2011)

6651(a)(1); nonfiler; failure to file penalties found inapplicable for years with no 
income because TP was not required to file returns 

No TP

Lain v. Comm’r, T.C. Memo. 2012-99 6651(a)(2); 6654; no evidence of reasonable cause or exception presented Yes IRS

Laue v. Comm’r, T.C. Memo. 2012-105 6651(a)(1); 6654; nonfiler; no evidence of reasonable cause or exception pre-
sented

Yes IRS
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Table 6: Failure to File Penalty Under IRC § 6651(a)(1), Failure to Pay an Amount Shown As Tax on Return Under 
IRC § 6651(a)(2) and Failure to Pay Estimated Tax Penalty Under IRC § 6654

Case Citation Issue(s) Pro Se Decision

McHaney v. Comm’r, T.C. Memo. 2012-120 6651(a)(1), (a)(2); nonfiler; no evidence of reasonable cause presented Yes IRS

McLaine v. Comm’r, 138 T.C. No. 10 (2012) 6651(a)(2); 6654; no evidence of reasonable cause or exception presented No IRS

McNeil v. Comm’r, T.C. Memo. 2011-150, aff’d, 451 
Fed. Appx. 622 (8th Cir. 2012)

6651(a)(1), (a)(2); 6654; TP reported all “zeros” on return; no evidence of reason-
able cause or exception presented

Yes IRS

Moragne, Estate of v. Comm’r, T.C. Memo. 2011-299 6651(a)(1), (a)(2); 6654; unsubstantiated claim that TP was incompetent; no 
evidence of reasonable cause or exception presented

No IRS

Nagel v. Comm’r, T.C. Memo. 2011-184 6651(a)(1); unsubstantiated claim of valid extension for filing granted by TAS case-
worker; no evidence of reasonable cause presented

Yes IRS

Nasir v. Comm’r, T.C. Memo. 2011-283 6651(a)(1), (a)(2); 6654; TP suffered financial hardship and wife experienced pro-
longed illness; no evidence of reasonable cause or exception presented

Yes IRS

O’Bryant v. Comm’r, T.C. Summ. Op. 2011-101 6651(a)(1); TP satisfied the reasonable cause exception; TP provided constant care 
for severely injured and incapacitated wife after accident

Yes TP

Palmer v. Comm’r, T.C. Memo. 2012-34, appeal dock-
eted, No. 12-9002 (10th Cir. May 18, 2012)

6651(a)(1), (a)(2); nonfiler; no evidence of reasonable cause presented Yes IRS

Palmer v. Comm’r, 109 A.F.T.R.2d (RIA) 2343 (10th 
Cir. 2012), aff’g Tax Ct. Docket No. 17755-10

6651(a)(1), (a)(2); 6654; nonfiler; no evidence of reasonable cause or exception 
presented

Yes IRS

Parker v. Comm’r, T.C. Memo. 2012-66 6651(a)(1); TP reported all “zeros” on return; no evidence of reasonable cause 
presented

Yes IRS

Paschall v. Comm’r, 137 T.C. 8 (2011) 6651(a)(1): nonfiler; TP relied on advice of a tax advisor with a conflict of interest 
in promoting a transaction; no evidence of reasonable cause presented

No IRS

Perkins v. Comm’r, T.C. Memo. 2011-207 6654; no exception presented Yes IRS

Pierro v. Comm’r, 109 A.F.T.R.2d (RIA) 1299 (9th Cir. 
2012), aff’g Tax Ct. Docket No. 18809-07

6651(a)(1), (a)(2); nonfiler; payment to IRS on TP’s behalf was income, so TP was 
required to file; no evidence of reasonable cause presented

Yes IRS

Reyes v. Comm’r, T.C. Memo. 2012-129 6651(a)(1), (a)(2); 6654; nonfiler; no evidence of reasonable cause or exception 
presented

Yes IRS

Richmond v. Comm’r, T.C. Memo. 2011-251, aff’d, 
474 Fed.Appx. 754 (10th Cir. 2012)

6651(a)(1), (a)(2); TP reported all “zeros” on return; no evidence of reasonable 
cause presented

Yes IRS

Rossman v. U.S., 109 A.F.T.R.2d (RIA) 985 (Fed. Cl. 
2012)

6651(a)(2); no evidence of reasonable cause presented No IRS

Todd v. Comm’r, T.C. Memo. 2011-123, aff’d, 2012 WL 
3530259 (5th Cir. 2012)

6651(a)(1); no evidence of reasonable cause presented No IRS

Weinberger v. Comm’r, T.C. Summ. Op. 2012-41 6651(a)(1); TPs (H&W) work long hours and care for a large family; no evidence of 
reasonable cause presented 

No IRS

Wheeler v. Comm’r, 446 Fed. Appx. 951 (10th Cir. 
2011), aff’g T.C. Memo. 2010-188

6651(a)(1), (a)(2); 6654; nonfiler; no evidence of reasonable cause or exception 
presented

Yes IRS

In re Williams, 109 A.F.T.R.2d (RIA) 2365 (Bankr. D. 
Neb. 2012)

6651(a)(1); 6654; TP suffered from knee injuries; no evidence of reasonable cause 
or exception presented

No IRS

Zarra, U.S. v., 810 F. Supp. 2d 758 (W.D. Pa. 2011), 
aff’d, 109 A.F.T.R.2d (RIA) 1837 (3d Cir. 2012) 

6651(a)(2); no evidence of reasonable cause presented No IRS

Zurn v. Comm’r, T.C. Memo. 2012-132 6651(a)(1); no evidence of reasonable cause presented No IRS

Business Taxpayers (Corporations, Partnerships, Trust and Sole Proprietorships – Schedules C, E, F)

Alridge v. Comm’r, T.C. Summ. Op. 2011-96 6651(a)(1); no evidence of reasonable cause presented Yes IRS

Bailey v. Comm’r, T.C. Memo. 2012-96 6651(a)(1); TP(H)’s care of TP(W) for chronic illness was reasonable cause for tax 
year 1998; no evidence of reasonable cause presented for tax year 1999 and 2000

Yes Split

Bell v. Comm’r, T.C. Memo. 2011-296 6651(a)(1); no evidence of reasonable cause presented Yes IRS
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Table 6: Failure to File Penalty Under IRC § 6651(a)(1), Failure to Pay an Amount Shown As Tax on Return Under 
IRC § 6651(a)(2) and Failure to Pay Estimated Tax Penalty Under IRC § 6654

Case Citation Issue(s) Pro Se Decision

Concert Staging Servs. v. Comm’r, T.C. Memo. 2011-
231

6651(a)(2); TP made unsubstantiated claim that due to a downturn in business, 
he was unable to pay the tax without suffering undue hardship despite having 
exercised ordinary business care and prudence; no evidence of reasonable cause 
presented

No IRS

Custom Stairs & Trim, Ltd. v. Comm’r, T.C. Memo. 
2011-155

6651(a)(2); TP proved reasonable cause by showing that it exercised ordinary busi-
ness care and prudence by downsizing, selectively paying expenses, and attempting 
to sell real property to pay tax, interest and penalties

Yes TP

D & R Fin. Servs. v. Comm’r, T.C. Memo. 2011-252 6651(a)(1), (a)(2); no evidence of reasonable cause presented Yes IRS

DeVries v. Comm’r, T.C. Memo. 2011-185 6651(a)(1), (a)(2); 6654; no evidence of reasonable cause or exception presented Yes IRS

Esrig v. Comm’r, T.C. Memo. 2012-38 6651(a)(1); 6654; no evidence of reasonable cause or exception presented Yes IRS

Fein v. Comm’r, T.C. Memo. 2011-142, appeal dock-
eted, No. 11-3760 (2d Cir. Sept. 20, 2011)

6651(a)(1); no evidence of reasonable cause presented Yes IRS

Fernandez v. Comm’r, T.C. Memo. 2011-216 6651(a)(1), (a)(2); 6654; no evidence of reasonable cause or exception presented Yes IRS

Gleason v. Comm’r, T.C. Memo. 2011-154 6651(a)(1), (a)(2); 6654; no evidence of reasonable cause presented; IRS failed to 
meet burden of production for 6654 in TY 2001 for TP(H)

Yes Split (IRS 6651(a)(1), 
(a)(2) TP(H), 6654 TP (H) 
for 2002 and 2003; TP 
(W) 6651(a)(2), TP(H) 
6654 for 2001, TP(W) 
6654 for 2001 and 
2003)

Gunn v. Comm’r, T.C. Summ. Op. 2011-133 6651(a)(1); no evidence of reasonable cause presented Yes IRS

Keller v. Comm’r, T.C. Memo. 2012-62 6651(a)(1); no evidence of reasonable cause presented Yes IRS

Kilker v. Comm’r, T.C. Memo. 2011-250 6651(a)(1), (a)(2); 6654; nonfiler; no evidence of reasonable cause or exception 
presented; IRS failed to meet burden of production for 6651(a)(2)

Yes Split (IRS 6651(a)(1), 
6654; IRS 6651(a)(2))

Mali v. Comm’r, T.C. Memo. 2011-121 6651(a)(1); TP experienced acute financial difficulties and was unaware of penalty; 
no evidence of reasonable cause presented

Yes IRS

Moore v. Comm’r, T.C. Summ. Op. 2012-16 6651(a)(1); no evidence of reasonable cause presented Yes IRS

Moredock v. Comm’r, 456 Fed. Appx. 764 (10th Cir. 
2012), aff’g Tax Ct. Docket No. 10704-09

6651(a)(1); no evidence of reasonable cause presented Yes IRS

Moreira v. Comm’r, T.C. Summ. Op. 2011-93 6651(a)(1), (a)(2); 6654; TP’s reliance on managing partner to file partnership tax 
returns and pay tax was reasonable cause for not doing so; no exception presented 
for failure to pay estimated taxes

No Split (TP 6651(a)(1), (a)
(2); IRS 6654)

Nordeen v. Comm’r, T.C. Summ. Op. 2011-104 6651(a)(1); no evidence of reasonable cause presented Yes IRS

Penland v. Comm’r, T.C. Memo. 2011-274 6651(a)(1); no evidence of reasonable cause presented Yes IRS

Plotkin v. Comm’r, T.C. Memo. 2011-260, appeal 
docketed, No. 12-10620 (11th Cir. Feb. 6, 2012)

6654; no exception presented No IRS

Rinehart v. Comm’r, T.C. Memo. 2012-112 6651(a)(1); no evidence of reasonable cause presented Yes IRS

Roumi v. Comm’r, T.C. Memo. 2012-2 6651(a)(1); no evidence of reasonable cause presented Yes IRS

Schoppe v. Comm’r, T.C. Memo. 2012-153, appeal 
docketed, No. 12-9010 (10th Cir. Sept. 12, 2012)

6651(a)(1), (a)(2); 6654; no evidence of reasonable cause or exception presented Yes IRS

Schuman Aviation Co. v. U.S., 816 F. Supp. 2d 941 
(D. Haw. 2011)

6651(a)(2); no evidence of reasonable cause presented No IRS

Thompson v. Comm’r, T.C. Memo. 2011-291 6651(a)(1), (a)(2); 6654; nonfiler; no evidence of reasonable cause or exception 
presented

Yes IRS
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Table 6: Failure to File Penalty Under IRC § 6651(a)(1), Failure to Pay an Amount Shown As Tax on Return Under 
IRC § 6651(a)(2) and Failure to Pay Estimated Tax Penalty Under IRC § 6654

Case Citation Issue(s) Pro Se Decision

West v. Comm’r, T.C. Memo. 2011-272 6651(a)(1), (a)(2); 6654; TP argued ignorance of the law; no evidence of reason-
able cause presented; IRS failed burden of production for 6654 for TY 2000

Yes Split (IRS 6651(a)(1), 
(a)(2), 6654 for TYs 
2001-2005; TP 6654 for 
TY 2000)

West v. Comm’r, T.C. Memo. 2012-148 6651(a)(1); TP believed that she was not required to file; no evidence of reason-
able cause presented

Yes IRS

Westerman v. Comm’r, T.C. Memo. 2011-204 6651(a)(1); unsubstantiated reliance on accountant; no evidence of reasonable 
cause presented

Yes IRS

Whitney v. Comm’r, T.C. Summ. Op. 2011-106 6651(a)(1), (a)(2); TP claimed inability to determine tax because of missing 
Schedule K-1; no evidence of reasonable cause presented

Yes IRS

Zweifel v. Comm’r, T.C. Memo. 2012-93 6651(a)(1); no evidence of reasonable cause presented No IRS
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Table 7 	 Civil Actions to Enforce Federal Tax Liens or to Subject Property to  
	 Payment of Tax Under IRC § 7403

Case Citation Issue(s) Pro Se Decision

Individual Taxpayers (But Not Sole Proprietorships)

Arthur, U.S. v., 109 A.F.T.R.2d (RIA) 1939 (E.D. Mo. 2012) Federal tax liens valid and foreclosed against TP’s real property No IRS

Barczyk, U.S. v., 434 Fed. Appx. 488 (6th Cir. 2011) (per 
curiam), aff’g 697 F. Supp. 2d 789 (E.D. Mich. 2010), cert. 
denied, 132 S. Ct. 1118 (2012)

Affirmed lower court’s decision to foreclose against TP’s jointly owned real property even 
though non-liable spouse has an interest in property

No IRS

Brick, U.S. v., 108 A.F.T.R.2d (RIA) 7227 (S.D. W. Va. 2011) Federal tax liens valid and foreclosed against TP’s property even though non-liable ex-
spouse has an interest in the property 

Yes IRS

Buaiz, U.S. v., 108 A.F.T.R.2d (RIA) 5856 (E.D. Tenn. 2011) Federal tax lien valid and foreclosed against TP’s property even though other family mem-
bers have an interest in the property

Yes IRS

Caraway, U.S. v., 108 A.F.T.R.2d (RIA) 7243 (N.D. Cal. 2011) Federal tax liens valid and foreclosed against TP’s real property Yes IRS

Chesir, U.S. v., 108 A.F.T.R.2d (RIA) 5450 (E.D.N.Y. 2011), 
motion to vacate denied by 2012 U.S. Dist. LEXIS 76519 
(E.D.N.Y. 2012), appeal docketed, No. 12-2531 (2d Cir. June 
22, 2012)

Federal tax liens valid and foreclosed against TP’s real property Yes IRS

Crissman, U.S. v., 108 A.F.T.R.2d (RIA) 6462 (M.D. Pa. 
2011), reconsideration denied by 108 A.F.T.R.2d (RIA) 7059 
(M.D. Pa. 2011)

Federal tax lien valid and foreclosed against TP’s proceeds from real property; government’s 
motion for summary judgment asserting priority over other claimants denied

No IRS

Fitch, U.S. v., 108 A.F.T.R.2d (RIA) 5428 (D. Idaho 2011) Federal tax liens valid and foreclosed against TP’s real property, despite transfer by divorce 
decree

No IRS

Ford, U.S. v., 109 A.F.T.R.2d (RIA) 1201 (E.D. Mich. 2012) Federal tax liens valid and foreclosed against new owner of real property with knowledge 
of lien

No IRS

Hiatt, U.S. v., 109 A.F.T.R.2d (RIA) 1720 (W.D. Wash. 2012), 
vacating in part 108 A.F.T.R.2d (RIA) 7473 (W.D. Wash. 
2011), appeal docketed, No. 12-35369 (9th Cir. May 9, 
2012)

Federal tax liens valid and foreclosed against TP’s real property; court vacated prior order 
granting summary judgment only in part for IRS

Yes IRS

Howard, U.S. v., 442 Fed. Appx. 262 (9th Cir. 2011), aff’g 
102 A.F.T.R.2d (RIA) 5601 (D. Ariz. 2008) 

Affirmed lower court’s decision to foreclose against TP’s real property Yes IRS

Krute, U.S. v., 109 A.F.T.R.2d (RIA) 1228 (E.D. Cal. 2012) Federal tax liens valid and foreclosed against TP’s real property Yes IRS

McCullough, U.S. v., 108 A.F.T.R.2d (RIA) 6732 (W.D. Pa. 
2011) 

Federal tax liens valid and foreclosed against real property purchased with the proceeds 
from the sale of the original real property encumbered by the tax lien

No IRS

O’Callaghan, U.S. v., 107 A.F.T.R.2d (RIA) 2745 (M.D. Fla. 
2011), motion to stay denied by 805 F. Supp. 2d 1321 
(M.D. Fla. 2011), appeal docketed, No. 11-12975 (11th Cir. 
July 1, 2011)

After court granted summary judgment in favor of IRS, TP objected to the motion and order 
for sale; court reaffirmed that federal tax liens were valid and foreclosed

No IRS

O’Callaghan, U.S. v., 108 A.F.T.R.2d (RIA) 5158 (M.D. Fla. 
2011), appeal docketed, No. 11-12811 (11th Cir. June 21, 
2011)

Federal tax liens valid and foreclosed against TP’s real property No IRS

Odani, U.S. v., 108 A.F.T.R.2d (RIA) 6806 
 (D. Haw. 2011)

Federal tax liens valid and foreclosed against TP’s real property jointly owned with sister Yes IRS

Panter, 109 A.F.T.R.2d (RiA) 2535 (D. Or. 2012) adopting 
109 A.F.T.R.2d (RIA) 2525 (D. Or. 2012) 

Federal tax lien valid and foreclosed against TP’s real property Yes IRS

Parr, U.S. v., 108 A.F.T.R.2d (RIA) 6516 (W.D. Va. 2011) Federal tax liens valid and foreclosed against TP’s real property, despite non-liable W’s inter-
est in the property as tenant by the entirety

Yes IRS

Powell, U.S. v., 108 A.F.T.R.2d (RIA) 7543 (S.D. Ohio 2011) Granted summary judgment to allow foreclosure sale against one parcel of real property but 
denied summary judgment on another

No IRS
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Table 7: Civil Actions to Enforce Federal Tax Liens or to Subject Property to Payment of Tax Under IRC § 7403

Case Citation Issue(s) Pro Se Decision

Rivetts, U.S. v.,109 A.F.T.R.2d (RIA) 2127 (D. Minn. 2012) Federal tax liens valid and foreclosed against TPs’ (H&W) residence even though sale might 
cause hardship to family members living in property 

No IRS

Shore, U.S. v., 109 A.F.T.R.2d (RIA) 1689 (E.D. Ca. 2012) Federal tax liens valid and foreclosed against TP’s real property Yes IRS

Smith, U.S. v., 109 A.F.T.R.2d (RIA) 772 (W.D. Ky. 2012) Federal tax liens valid and foreclosed against TP’s real property even though non-liable 
spouse has interest in property

No IRS

Steinmaus, U.S. v., 108 A.F.T.R.2d (RIA) 6059 (D. Minn. 
2011)

Federal tax liens valid and foreclosed against TP’s real property No IRS

Tellez, U.S. v., 107 A.F.T.R.2d (RIA) 2423 (W.D. Tex. 2011), 
appeal dismissed, No. 11-50606 (5th Cir. Mar. 26, 2012) 

Federal tax liens valid and foreclosed against TP’s real property; spouse has no community 
property interest

No IRS

Winsper, U.S. v., 680 F.3d 482 (6th Cir. 2012), rev’g 106 
A.F.T.R.2d (RIA) 5130 (W.D. Ky. 2010)

Lower court’s decision not to foreclose against TP’s real property was reversed and remand-
ed for abuse of discretion

No IRS

Business Taxpayers (Corporations, Partnerships, Trusts, and Sole Proprietorships - Schedules C, E, F)

Ansel Capital Inv., LLC v. U.S., 448 Fed. Appx. 709 (9th Cir. 
2011), aff’g 2010 U.S. Dist. LEXIS 41977 (D. Mont. 2010)

Affirmed lower court’s order authorizing the sale of real property even though party with an 
interest in property objected 

No IRS

Beeman, U.S. v., 108 A.F.T.R.2d (RIA) 5402 (W.D. Pa. 2011), 
judgment entered by 2011 U.S. Dist. LEXIS 79978 (W.D. Pa. 
2011), aff’d, No. 11-3304 (3d Cir. Mar. 20, 2012)

Federal tax liens valid and foreclosed against TP’s real property held by corporate nominees Yes IRS

Bibin, U.S. v., 108 A.F.T.R.2d (RIA) 7579 (E.D. Mich. 2011) Federal tax liens valid and foreclosed against TP’s real property Yes IRS

Black, U.S. v., 109 A.F.T.R.2d (RIA) 2282 (9th Cir. 2012), 
aff’g 106 A.F.T.R.2d (RIA) 5320 (E.D. Wash. 2010) and 725 F. 
Supp. 2d 1279 (E. D. Wash. 2010)

Affirmed lower court’s decision to foreclose against TPs’ (H&W) real property, and property 
held by alter ego corporation

Yes IRS

Brice, U.S. v., 109 A.F.T.R.2d (RIA) 1613 (W.D. Mo. 2012) Federal tax liens valid and foreclosed against TP’s real and personal property held by trust 
nominee

No IRS

Brown, U.S. v., 108 A.F.T.R.2d (RIA) 6755 (D. Utah 2011), 
appeal docketed, No. 12-4000 (10th Cir. Jan. 3, 2012)

Federal tax liens valid and foreclosed against TPs’ (H&W) real property; trust was a nominee No IRS

Burnett, U.S. v., 452 Fed. Appx. 569 (5th Cir. 2011), aff’g 
106 A.F.T.R.2d (RIA) 6699 (S.D. Tex. 2010)

Affirmed lower court’s decision to foreclose against TP’s real property; trust was a nominee No IRS

Chikara Enters., LLC v. U.S., 108 A.F.T.R.2d (RIA) 5686 (D. 
Utah 2011)

Federal tax liens valid and foreclosed against TP’s real property held by trust nominee; TP’s 
transfer of property to religious trust was fraudulent

No IRS

Corry Communications, U.S. v., 108 A.F.T.R.2d (RIA) 6521 
(W.D. Pa. 2011)

Foreclosure of federal tax liens on broadcast license not appropriate No TP

Crockett, U.S. v., 109 A.F.T.R.2d (RIA) 625 (W.D. Mo. 2012) Foreclosure of federal tax liens on proceeds from the sale of property subject to a tax lien 
appropriate

No IRS

Davis, U.S. v., 108 A.F.T.R.2d (RIA) 7236 (N.D. Fla. 2011) Federal tax liens valid and foreclosed against TP’s real property held as co-successor trustee Yes IRS

Eckhardt v. U.S., 109 A.F.T.R.2d (RIA) 1414 (11th Cir. 2012) 
(per curiam), aff’g 2010 U.S. Dist. LEXIS 142176 (S.D. Fla. 
2010)

Affirmed lower court’s decision to foreclose against TP’s property held by TP’s alter ego 
corporation

No IRS

Ippolito, U.S. v., 109 A.F.T.R.2d (RIA) 1083 (M.D. Fla. 2012) Federal tax liens valid and foreclosed against decedent TP’s real property; property held by 
TP’s corporate nominee

Yes IRS

Jones, U.S. v., 109 A.F.T.R.2d (RIA) 1072 (C.D. Cal. 2012) Federal tax liens valid and foreclosed against TPs’ (H&W) real property held by trusts and 
other entities as TPs’ nominees

Yes IRS

Ledford, U.S. v., 109 A.F.T.R.2d (RIA) 1643 (D. Colo. 2012) Trust was nominee subject to federal tax liens and foreclosure Yes IRS

Maris, U.S. v., 109 A.F.T.R.2d (RIA) 775 (D. Nev. 2012), 
motion to vacate denied by 109 A.F.T.R.2d (RIA) 2094 (D. 
Nev. 2012), appeal docketed, No. 12-15422 (9th Cir. Feb. 
29, 2012)

Federal tax liens valid against TPs’ (H&W) real property, but summary judgment granting 
foreclosure denied because government failed to show that there is no reasonable alterna-
tive for collecting debt

Yes IRS
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Table 7: Civil Actions to Enforce Federal Tax Liens or to Subject Property to Payment of Tax Under IRC § 7403

Case Citation Issue(s) Pro Se Decision

Melot, U.S. v., 109 A.F.T.R.2d (RIA) 427 (D.N.M. 2012), judg-
ment entered by 109 A.F.T.R.2d (RIA) 1568 (D.N.M. 2012), 
appeal docketed, No. 12-2055 (10th Cir. Apr. 6, 2012)

Federal tax liens valid and foreclosed against TPs’ (H&W) real and personal property held by 
corporate nominee

Yes IRS

Sanchez-Martinez, U.S. v., 109 A.F.T.R.2d (RIA) 2183 
(E.D.N.C. 2012)

Federal tax liens valid and foreclosed against TP’s real property held by corporate and family 
nominees

Yes IRS

Smith, U.S. v., 108 A.F.T.R.2d (RIA) 5385 (E.D. Cal. 2011) Federal tax liens valid and foreclosed against TP’s real property; trust is the alter ego of TP Yes IRS

Springer, U.S. v., 427 Fed. Appx. 650 (10th Cir. 2011), aff’g 
105 A.F.T.R.2d (RIA) 1192 (N.D. Okla. 2010), cert. denied, 
132 S.Ct. 2729 (2012) 

Affirmed lower court’s decision to foreclose against TP’s real property; trust was a nominee No IRS

Stewart, U.S. v., 109 A.F.T.R.2d (RIA) 455 (W.D. Pa. 2012) Federal tax liens valid and foreclosed against TPs’ (H&W) real property No IRS

Washington, U.S. v., 108 A.F.T.R.2d (RIA) 6121 (S.D. Tex. 
2011)

Court found that federal tax lien for liabilities incurred in 1990 did not attach to property, 
but that all other liens did and ordered foreclosure with respect to those liens

No Split

Yu, U.S. v., 109 A.F.T.R.2d (RIA) 975 (E.D. Pa. 2012), 
reconsideration granted in part and denied in part by 109 
A.F.T.R.2d (RIA) 1444 (E.D. Pa. 2012)

Federal tax liens valid and foreclosed against TP’s real property No IRS
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TABLE 8 	 Frivolous Issues Penalty Under IRC § 6673 and Related  
	 Appellate-Level Sanctions

Case Citation Issue(s) Pro Se Decision Amount

Individual Taxpayers (But not Sole Proprietorships)

Alderman v. Comm’r, T.C. Memo. 2012-130 Taxpayer petitioned for redetermination of deficiency and penalties and asserted 
frivolous arguments 

Yes IRS $4,000

Barry v. Comm’r, T.C. Memo. 2011-127 Taxpayers (H&W) requested face-to-face hearings and argued that only federal 
employees or those who live in “federal zones” or “IRS districts” are liable for 
income taxes

Yes IRS $40,000 (3 
consolidated 
cases)

Byrd v. Comm’r, T.C. Memo. 2011-146, appeal 
dismissed, No. 11-2104 (6th Cir. Oct. 4, 2011)

Taxpayers (H&W) petitioned for redetermination of IRS decision to proceed with 
collection and maintained proceedings solely to delay collection

Yes IRS $2,000

Callihan v. Comm’r, T.C. Memo. 2011-268, aff’d, No. 
12-11586 (11th Cir Sept. 25, 2012)

Taxpayer petitioned for redetermination of deficiency and argued that Florida and 
the other states are not part of the definition of the United States and his income 
is not taxable at a federal level 

Yes TP

Campbell v. Comm’r, T.C. Memo. 2012-82 Taxpayer petitioned for review of IRS decision to proceed with collection and 
argued he never received IRS notices

Yes TP

Caton v. Comm’r, T.C. Memo. 2012-92 Taxpayer petitioned for redetermination of deficiency and argued the income tax 
is unconstitutional or voluntary and he is not a person subject to income tax

Yes IRS $5,000

Devlin v. Comm’r, T.C. Memo. 2012-145 Taxpayer petitioned for review of IRS decision to proceed with collection and 
argued no statute requires him to pay income tax

Yes TP

Garber v. Comm’r, T.C. Memo. 2012-47, appeal dock-
eted, No. 12-2278 (7th Cir. May 29, 2012)

Taxpayer petitioned for redetermination of deficiency and argued no statute 
requires him to pay income tax and only withholding agents must pay income tax

Yes IRS $1,000

Hatch v. Comm’r, T.C. Memo. 2012-50, appeal dock-
eted, No. 12-14133 (11th Cir. Aug. 9, 2012)

Taxpayer petitioned for redetermination of deficiency and penalty and argued she 
earned no income but was given a gift by the company she worked for

Yes TP

Jackson v. Comm’r, T.C. Memo. 2012-58 Taxpayer petitioned for review of IRS decision to proceed with collection and 
argued he was not a taxpayer and delayed proceedings

Yes IRS $15,000

Laue v. Comm’r, T.C. Memo. 2012-105 Taxpayer petitioned for redetermination of deficiency and argued that his income 
for labor is not taxable and that because IRS initially processed returns as valid, 
IRS was bound to accept them

Yes IRS $5,000

Parker v. Comm’r, T.C. Memo. 2012-66 Taxpayer petitioned for redetermination of deficiency and argued that there is no 
basis for imposing Federal income tax on the wages of private sector employees

Yes IRS $3,000

Wheeler v. Comm’r, T.C. Memo. 2011-278 Taxpayer petitioned for redetermination of deficiency and additions to tax and 
asserted frivolous arguments

Yes IRS $25,000

Section 6673 Penalty Not Requested or Imposed but Taxpayer Warned To Stop Asserting Frivolous Arguments

Alexander v. Comm’r, T.C. Memo. 2012-75 Taxpayer petitioned for redetermination of deficiency and asserted her employer 
was not a wage payer for FICA purposes

Yes

Anderson v. Comm’r, T.C. Memo. 2012-46 Taxpayer petitioned for review of IRS decision to proceed with collection; may 
have instituted proceedings to delay collection

Yes

Carlson v. Comm’r, T.C. Memo. 2012-76, appeal dock-
eted, No. 12-72030 (9th Cir. June 26, 2012)

Taxpayer petitioned for review of IRS decision to proceed with collection and 
argued that Washington and Oregon are not part of the United States and there-
fore she is not subject to federal income tax

Yes

D’Arcy v. Comm’r, T.C. Memo. 2011-213 Taxpayer petitioned for review of IRS decision to proceed with collection and 
argued he is a nontaxpayer because he is a resident of the Republic of Florida

Yes

Licha v. Comm’r, T.C. Memo. 2011-275, appeal dock-
eted, No. 12-72170 (9th Cir. July 9, 2012)

Taxpayers (H&W) petitioned for redetermination of deficiency and penalties and 
argued that deficiencies are not properly determined; citizens of the Republic 
State of CA are not citizens of the U.S.; tax forms are invalid because they lack 
OMB control numbers

Yes

Perkins v. Comm’r, T.C. Memo. 2011-207 Taxpayer petitioned for redetermination of deficiency and additions to tax and 
argued that the Form W-2 his employer issued is invalid

Yes
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Table 8: Frivolous Issues Penalty Under IRC § 6673 and Related Appellate-Level Sanctions

Case Citation Issue(s) Pro Se Decision Amount

Reyes v. Comm’r, T.C. Memo. 2012-129 Taxpayer petitioned for redetermination of deficiency and additions to tax and 
argued the IRS has no authority to prepare a substitute for return; raised frivolous 
arguments primarily for delay

Yes

Reyes v. Comm’r, 449 Fed. Appx. 478 (6th Cir. 2011), 
aff’g T.C. Docket No. 4324-09 L (Feb. 17, 2010) 

Taxpayer appealed Tax Court’s decision upholding IRS decision to proceed with 
collection and argued that he is not a taxpayer and has no liability to file Federal 
income tax returns; may have instituted proceedings solely for delay

Yes

Slingsby v. Comm’r, T.C. Memo. 2011-130 Taxpayer petitioned for redetermination of deficiency and argued that only public 
employees pay taxes and that the Form W-2 his employer issued is invalid

Yes

Superior Trading, LLC v. Comm’r, T.C. Memo. 2012-
110, appeal docketed, No. 12-3367 (7th Cir. Oct. 
16, 2012) 

Business taxpayer petitioned for review of IRS’s final partnership administrative 
adjustments decision; may have instituted proceedings solely for delay

No

Thompson v. Comm’r, T.C. Memo. 2011-291 Taxpayer petitioned for redetermination of deficiency and argued that he dis-
agreed with the wars in Iraq and Afghanistan and that paying taxes would violate 
the Nuremberg Principles

Yes

US Courts of Appeals’ Decisions on Appeal of Section 6673 Penalties Imposed by US Tax Court

Bates v. Comm’r, 436 Fed. Appx. 767 (9th Cir. 2011), 
aff’g T.C. Docket No. 1586-08 (July 21, 2009)

Penalty affirmed Yes IRS $2,500

Bates v. Comm’r, 436 Fed. Appx. 790 (9th Cir. 2011), 
aff’g T.C. Memo. 2008-152

Penalty affirmed Yes IRS $1,000

Diemer v. Comm’r, 448 Fed. Appx. 385 (4th Cir. 
2011), aff’g T.C. Docket No. 13123-10 (Feb. 16, 
2011)

Penalty affirmed Yes IRS $2,500

Dykema v. Comm’r, 447 Fed. Appx. 757 (8th Cir. 
2012), aff’g T.C. Docket No. 430-11 (June 1, 2011)

Penalty affirmed Yes IRS $1,000

Houseal v. Comm’r, 435 Fed. Appx. 567 (8th Cir. 
2011), aff’g T.C. Docket No. 24441-10 (Jan. 26, 
2011)

Penalty affirmed Yes IRS $1,000

Ioane v. Comm’r, 442 Fed. Appx. 269 (9th Cir. 2011), 
aff’g T.C. Memo. 2009-68

Penalty affirmed Yes IRS $10,000

Jahn v. Comm’r, 431 Fed. Appx. 210 (3rd Cir. 2011), 
aff’g T.C. Docket No. 24302-08 (Dec. 23, 2009) 

Penalty affirmed Yes IRS $10,000

Lee v. Comm’r, 463 Fed. Appx. 236 (5th Cir. 2012), 
aff’g T.C. Docket No. 16260-10L (Mar. 25, 2011) 

Penalty affirmed Yes IRS $1,000

Mills v. Comm’r, 444 Fed. Appx. 951 (9th Cir. 2011),, 
aff’g T.C. Docket No. 3441-08 (Apr. 15, 2009)

Penalty affirmed Yes IRS $20,000

O’Boyle v. Comm’r, 464 Fed. Appx. 4 (D.C. Cir. 2012), 
aff’g T.C. Memo. 2010-149 (This case consolidated 
T.C. Docket No. 30214-07 and T.C. Docket No. 
30215-07)

Penalty affirmed and allocated evenly between the two consolidated Tax Court 
dockets

Yes IRS $30,000

Swanson v. Comm’r, 438 Fed. Appx. 582 (9th Cir. 
2011), aff’g T.C. Memo. 2008-265

Penalty affirmed No IRS $12,500

Tinnerman v. Comm’r, 448 Fed. Appx. 73 (D.C. Cir. 
2012), aff’g T.C. Memo. 2010-150

Penalty affirmed No IRS $25,000

Weybrew v. Comm’r, 451 Fed. Appx. 257 (4th Cir. 
2011), aff’g T.C. Docket No. 14868-10 L (Feb. 16, 
2011) 

Penalty affirmed Yes IRS $2,500

Wheeler v. Comm’r, 446 Fed. Appx. 951 (10th Cir. 
2011), aff’g T.C. Memo. 2010-188

Penalty affirmed Yes IRS $25,000
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Table 8: Frivolous Issues Penalty Under IRC § 6673 and Related Appellate-Level Sanctions

Case Citation Issue(s) Pro Se Decision Amount

U.S. Courts of Appeals’ Decisions on Sanctions Under Section 7482 (c)(4), FRAP Rule 38, or Other Authority

Dykema v. Comm’r, 447 Fed. Appx. 757 (8th Cir. 
2012), aff’g T.C. Docket No. 430-11 (June 1, 2011)

Taxpayer appealed Tax Court’s decision to dismiss his petition challenging the 
notice of deficiency and to impose sanctions and asserted frivolous arguments

Yes IRS $5,000

Houseal v. Comm’r, 435 Fed. Appx. 567 (8th Cir. 
2011), aff’g T.C. Docket No. 24441-10 (Jan. 26, 
2011)

Taxpayer appealed Tax Court’s decision to dismiss his petition challenging the 
notices of deficiency and argued his income is not taxable

Yes IRS $8,000

Palmer v. Comm’r, 109 A.F.T.R.2d (RIA) 2343 (10th 
Cir. 2012), aff’g T.C. Docket No. 17755-10 (Oct. 19, 
2011)

Taxpayer appealed Tax Court’s decision on redetermination of deficiency and 
application of penalties and argued that IRS agents lacked authority to imple-
ment the IRC

Yes IRS $4,000

Tinnerman v. Comm’r, 448 Fed. Appx. 73 (D.C. Cir. 
2012), aff’g T.C. Memo. 2010-150

Taxpayer appealed Tax Court’s decision upholding IRS decision to proceed with 
collection and argued that he is not a taxpayer and has no liability to file Federal 
income tax returns

No IRS $8,000

Wheeler v. Comm’r, 446 Fed. Appx. 951 (10th Cir. 
2011), aff’g T.C. Memo. 2010-188

Taxpayer appealed Tax Court’s decision on redetermination of deficiency, addi-
tions to tax, and application of penalties; maintained proceedings primarily to 
delay collection

Yes IRS $6,000

Section 7482 (c)(4), FRAP Rule 38, or Other Authority Penalty Not Requested or Imposed but Taxpayer Warned To Stop Asserting Frivolous Arguments

Provost, U.S. v., 109 A.F.T.R.2d (RIA) 1706 (E.D. Cal. 
2012)

Taxpayer asserted frivolous arguments during a motion by the U.S. to strike his 
petition for declaratory judgment

Yes
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T able 9 Relief from Joint and Several Liability Under IRC § 6015 

Case Citation Issue(s) Pro Se Intervenor Decision

Akopian v. Comm’r, T.C. Memo. 2011-237 6015(b), (f) (understatement) No No IRS

Beach v. Comm’r, T.C. Memo. 2011-218 6015(g); effect of prior proceedings as a bar to relief Yes No IRS

Bell v. Comm’r, T.C. Memo. 2011-152 6015(f) (underpayment) No No Split

Gaitan, Javier v. Comm’r, T.C. Memo. 2012-3, T.C. Docket No. 
19090-09
(This case was consolidated with T.C. Docket No. 21254-09)

6015(b), (c), (f) (understatement) Yes Yes Split

Gaitan, Monica v. Comm’r, T.C. Memo. 2012-3, T.C. Docket No. 
21254-09  
(This case was consolidated with T.C. Docket No. 19090-09)

6015(f) (understatement) No No IRS

Gallego v. Comm’r, T.C. Summ. Op. 2011-139 6015(f) (underpayment). No No IRS

Garavaglia v. Comm’r, T.C. Memo. 2011-228, appeal docketed, No. 
12-1444 (6th Cir. Apr. 13, 2012)

6015(b), (f) (understatement) No No IRS

Gray v. Comm’r, 138 T.C. No. 13 (2012) 6015(f) (underpayment); effect of a second request for relief on Tax 
Court jurisdiction

Yes No TP

Haggerty v. Comm’r, T.C. Memo. 2011-284, appeal docketed, No. 
12-60080 (5th Cir. Jan. 23, 2012)

6015(f) (underpayment) No No IRS

Harbin v. Comm’r, 137 T.C. 93 (2011), appeal dismissed, No. 
12-1952 (7th Cir. June 6, 2012)

6015(b) (understatement), (g); effect of prior proceedings as a bar 
to relief

No Yes TP

Hiramanek v. Comm’r, T.C. Memo. 2011-280, appeal docketed, No. 
12-70325 (9th Cir. Feb. 1, 2012)

6015 (understatement); no joint return due to duress; relief granted 
under 66(c)

No Yes TP*

Jones v. Comm’r, 642 F.3d 459 (4th Cir. 2011) rev’g and remand-
ing T.C. Docket No. 17359-08 (May 28, 2010) 

Treas. Reg. 1.6015-5(b)(1) application of a two-year rule to claims for 
relief under section 6015(f) is a valid interpretation of section 6015(f)

No  No IRS

Jones v. Comm’r, T.C. Summ. Op. 2011-135 6015(f) (underpayment) No Yes TP

Karam v. Comm’r, T.C. Memo. 2011-230, appeal docketed, No. 
11-2633 (6th Cir. Dec. 29, 2011)

6015 (f) (underpayment) No No IRS

Koprowski v. Comm’r, 138 T.C. 54 (2012) 6015(g); effect of prior proceedings as a bar to relief Yes No IRS

Ladehoff v. Comm’r, T.C. Summ. Op. 2012-15 6015 (b), (c), (f) (understatement) Yes No IRS

LeBeau, U.S. v., 109 A.F.T.R.2d (RIA) 1369 (S.D.Cal. 2012) District Court did not have jurisdiction to determine innocent spouse 
claim raised as a defense in a collection suit

Yes No IRS

Maluda v. Comm’r, 107 A.F.T.R.2d (RIA) 2588 (3d Cir. 2011), aff’g 
T.C. Memo. 2009-281

6015(f) (underpayment) No No IRS

Melot, U.S. v., 109 A.F.T.R.2d (RIA) 1568 (D.N.M. 2012), appeal 
dismissed, No. 12-2055 (10th Cir. Aug. 1, 2012)

6015(f) (underpayment); substitute for return not joint return for 6015 
purposes, relief not available under 66

Yes No IRS

Mercado v. Comm’r, T.C. Summ. Op. 2011-77 6015(f) (underpayment) Yes No TP

Miles, U.S. v., 109 A.F.T.R.2d (RIA) 1602 (N.D. Cal. 2012) District Court did not have jurisdiction to determine innocent spouse 
claim raised as a defense in a collection suit

No No IRS

Minihan v. Comm’r, 138 T.C. 1 (2012) TP with separate interest in levied co-owned bank account is entitled 
to refund under section 6015(g)(1), if relief under 6015(f) is available

No Yes TP

Nunez v. Comm’r, T.C. Memo. 2012-121 6015(f) (underpayment) Yes Yes IRS*

Pearce v. Comm’r, T.C. Summ. Op. 2011-98 6015(b), (c), (f) (understatement) Yes No IRS

Pelikan v. Comm’r, 107 A.F.T.R.2d (RIA) 2441 (9th Cir. 2011), aff’g 
T.C. Docket No. 7607-06 (Mar. 12, 2009)

6015(b), (f) (understatement) Yes No IRS

Pounds v. Comm’r, T.C. Memo. 2011-202 6015(c) (understatement) No Yes TP*

Richard v. Comm’r, T.C. Memo. 2011-144 6015(c) (understatement) No Yes TP

*The IRS agreed that the TP was entitled to relief with respect to at least one tax year in issue; only the intervenor was opposed.
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Table 9: Relief from Joint and Several Liability Under IRC § 6015

Case Citation Issue(s) Pro Se Intervenor Decision

Shanks v. Comm’r, T.C. Summ. Op. 2011-78 6015 (b), (c), (f) (understatement) Yes Yes Split

Smith v. U.S., 101 Fed. Cl. 474 (2011), aff’d,110 A.F.T.R.2d (RIA) 
5536 (Fed. Cir. 2012)

6015 (understatement); because court did not have jurisdiction over 
refund claim, it also did not have jurisdiction over innocent spouse 
defense

Yes No IRS

Smith v. Comm’r, T.C. Memo. 2011-119 6015(f) (underpayment) No No Split

Sotuyo v. Comm’r, T.C. Summ. Op. 2012-27 6015(b), (c), (f) (understatement) Yes No Split

Sriram v. Comm’r, T.C. Memo. 2012-91 6015(f) (underpayment) No  No IRS

Stennett-Bailey v. Comm’r, T.C. Memo. 2011-205 6015(f) (underpayment) Yes Yes IRS

Suther v. Comm’r, T.C. Summ. Op. 2011-66 6015(f) (underpayment) Yes Yes TP*

Torrisi v. Comm’r, T.C. Memo. 2011-235 6015(f) (underpayment) No No Split

Waldron v. Comm’r, T.C. Memo. 2011-288 6015 (f) (underpayment) No No Split

Ward v. Comm’r, T.C. Memo. 2011-253 6015 (b), (c), (f) (understatement) Yes Yes IRS

Wickman v. Comm’r, T.C. Summ. Op. 2012-8 6015(f) (underpayment) No Yes  TP*

Zaher v. Comm’r, T.C. Memo. 2012-11 6015(f) (underpayment) No Yes TP

Zhyrova v. Comm’r, T.C. Summ. Op. 2011-126 6015 (b), (c), (f) (understatement) Yes Yes Split*
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Table 10 	 Limitations on Assessment Under IRC § 6501

Case Citation Issue(s) Pro Se Decision

Individual Taxpayers (But Not Sole Proprietorships)

Balice, United States v., 108 A.F.T.R.2d (RIA) 5401 (D.N.J. 
2011), appeal docketed, No. 12-2765 (3d Cir. June 25, 2012)

6501(a); TP’s motion to dismiss based on untimely assessments denied; TP failed to 
allege dates when returns were filed

Yes IRS

Beard v. Comm’r, 132 S. Ct. 2099 (April 30, 2012), vacating 
and remanding 633 F.3d 616 (7th Cir. 2011), rev’g T.C. Memo. 
2009-184

6501(e)(1)(A); TPs’ (H&W) overstatement of basis did not constitute an omission from 
gross income and did not trigger an extended six year statute of limitations

No TP

Day v. United States, 108 A.F.T.R.2d (RIA) 6266 (D. Colo. 2011) 6501(a); Court held statute of limitations on assessment does not apply to summonses; 
TP was not entitled to quash IRS summonses 

No IRS

Dingman v. Comm’r, T.C. Memo. 2011-116 6501(a); TP presented credible evidence that returns and payment were delivered to and 
processed by IRS more than 3 years before the date of assessment; IRS failed to provide 
evidence that TP had not effectively filed returns

Yes TP

Gangi v. United States, 453 Fed. Appx. 255 (3d Cir. 2011), aff’g 
107 A.F.T.R.2d (RIA) 1542 (D.N.J. 2011)

6501(a); Court held statute of limitations on assessment does not apply to summonses; 
TP was not entitled to quash IRS summonses

No IRS

Garavaglia v. Comm’r, T.C. Memo. 2011-228, appeal docketed, 
No. 12-1438 (6th Cir. Apr. 13, 2012)

6501(c)(1); Fraudulent returns; tax may be assessed at any time No IRS

Gleason v. Comm’r, T.C. Memo. 2011-154 6501(c)(3); 6501(b)(3); Nonfiler; tax may be assessed at any time; substitutes for 
returns prepared by IRS do not start the period of limitations on assessment

Yes IRS

Melot, United States v., 109 A.F.T.R.2d (RIA) 427 (D.N.M. 2012), 
appeal dismissed, No. 12-2055 (10th Cir. Aug. 1, 2012)

6501(c)(3); Nonfiler; tax may be assessed at any time Yes IRS

Norris v. Comm’r, T.C. Memo. 2011-161 6501(c)(1); IRS issued notice of deficiency for 1996 and 1998; TP (H) pleaded guilty to 
tax evasion for 1998, so TP (W) was estopped from denying filing a fraudulent return for 
1998; IRS was unable to prove the 1996 return was fraudulent

No Split

Paschall v. Comm’r, 137 T.C. 8 (2011) 6501(c)(3); TPs (H&W) filed Forms 1040 but TP (H) did not file Forms 5329; filing of 
Form 1040 did not start statute of limitations on assessment for the excise tax required 
to be reported on Form 5329; tax may be assessed at any time

No IRS

Swanson v. Comm’r, 438 Fed. Appx. 582 (9th Cir. 2011), aff’g 
T.C. Memo. 2008-265

6501(e)(1)(A); Statute of limitations on assessment extended to six years because TPs 
(H&W) omitted from income more than 25% of the amount of gross income stated on 
their returns

No IRS

Stone v. Comm’r, T.C. Summ. Op. 2011-128 6501(c)(1); Fraudulent returns; tax may be assessed at any time Yes IRS

Tyler, United States v., 109 A.F.T.R.2d (RIA) 1383 (E.D.Pa. 2012), 
appeal docketed, No. 12-2034 (3d Cir. Apr. 19, 2012)

6501(a); IRS assessed tax within three years after TP filed returns No IRS

Washington, United States v., 107 A.F.T.R.2d (RIA) 2647 (S.D. 
Tex. 2011), appeal dismissed, No. 12-20001 (5th Cir. Feb. 1, 
2012)

6501(a); Court rejected TP’s argument that IRS had an obligation to send informal 
notice of deficiency because TP’s bankruptcy prohibited IRS from assessing tax; assess-
ment was timely

No IRS

Welch v. United States, 678 F.3d 1371 (Fed. Cir. 2012), aff’g in 
part, rev’g in part 98 Fed. Cl. 655 (2011)

6501(a); TPs (H&W) argued the IRS didn’t properly mail notices of deficiency for 1992 
and 1995, so statutes of limitations on assessment were not tolled for either year, and 
therefore assessments were untimely; IRS presented evidence of creation and mailing of 
the notice of deficiency for 1992 but not for 1995

No Split

Business Taxpayers (Corporations, Partnerships, Trusts, and Sole Proprietorships – Schedules C,E,F)

Avenell v. Comm’r, T.C. Memo. 2012-32 6501(c)(1); IRS failed to prove by clear and convincing evidence that the TPs (H&W) 
filed false and fraudulent returns with intent to evade tax; statute of limitations barred 
the assessment

No TP

Bemont Investments, LLC v. United States, 679 F.3d 339 (5th 
Cir. 2012)

6501(c)(10); Limitations period for assessment does not expire until one year after the 
material advisor has complied with the list maintenance requirements of 6112 for tax 
shelter transactions; material advisor’s disclosure was insufficient so the limitations 
period had not expired

No IRS
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Table 10: Limitations on Assessment Under IRC § 6501

Case Citation Issue(s) Pro Se Decision

Browning v. Comm’r, T.C. Memo. 2011-261 6501(c)(1); IRS failed to prove by clear and convincing evidence that the TP filed false 
and fraudulent returns with intent to evade tax for 1995-1997, so the statute of limita-
tions barred the assessment; IRS proved fraud for 1998-2000 returns, so the tax for 
those years can be assessed at any time

No Split

Chai v. Comm’r, T.C. Memo. 2011-273 6501(c)(4); TP argued unsuccessfully that his consent to extend the assessment period 
was invalid on the grounds of undue influence by a partner; IRS assessed tax before the 
limitations period expired

No IRS

City Wide Transit, Inc. v. Comm’r, T.C. Memo. 2011-279, appeal 
docketed, No. 12-1040 (2d Cir. Mar. 14, 2012)

6501(c)(1); 6501(c)(2); IRS failed to prove by clear and convincing evidence that 
the TP’s accountant intended to evade tax or willfully attempted to defeat or evade 
employment taxes when he filed the TP’s returns, so the statute of limitations barred the 
assessment

No TP

DeVries v. Comm’r, T.C. Memo. 2011-185 6501(c)(3); Nonfiler; tax may be assessed at any time Yes IRS

Equipment Holding Co., LLC v. Comm’r, 439 Fed. Appx. 368 (5th 
Cir. 2011), aff’g No. 18737-07 (T.C. 2009), cert. denied, 132 S. 
Ct. 2122 (Apr. 30, 2012)

6501(e)(1)(A); TP’s overstatement of did not constitute an omission from gross income 
and did not trigger an extended six year statute of limitations

No TP

Grapevine Imports, Ltd. v. United States, 132 S. Ct. 2099 (April 
30, 2012), vacating and remanding 636 F.3d 1368 (Fed. Cir. 
2011), rev’g 77 Fed. Cl. 505 (Fed. Cl. 2007)

6501(e)(1)(A); TP’s overstatement of basis did not constitute an omission from gross 
income and did not trigger an extended six year statute of limitations 

No TP

Home Concrete & Supply, LLC v. United States, 132 S. Ct. 1836 
(Apr. 25, 2012), aff’g 634 F.3d 249 (4th Cir. 2011), rev’g 599 
F.Supp.2d 678 (E.D.N.C. 2008)

6501(e)(1)(A); TP’s overstatement of basis did not constitute an omission from gross 
income and did not trigger an extended six year statute of limitations

No TP

Intermountain Ins. Service of Vail, LLC v. Comm’r, 650 F.3d 691 
(D.C. Cir. 2011), vacated and remanded by 132 S. Ct. 2120 
(Apr. 30, 2012), dismissed, 2012 U.S. App. LEXIS 11811 (D.C. 
Cir., June 11, 2012)

6501(e)(1)(A); TP’s overstatement of basis did not constitute an omission from gross 
income and did not trigger an extended six year statute of limitations

No TP

Licha v. Comm’r, T.C. Memo. 2011-275, appeal docketed, No. 
12-72170 (9th Cir. July 9, 2012)

6501(e)(1)(A); Statute of limitations on assessment extended to six years because TPs 
(H&W) omitted from income more than 25% of the amount of gross income stated on 
their returns

Yes IRS

Maris, United States v., 109 A.F.T.R.2d (RIA) 775 (D. Nev. 2012), 
appeal docketed, No. 12-15422 (9th Cir. Feb. 29, 2012)

6501(a); IRS assessment and collection actions were timely Yes IRS

May v. Comm’r, 137 T.C. 147 (2011), appeal docketed, No. 
12-1829 (6th Cir. June 25, 2012)

6501(c)(1); Fraudulent returns; tax may be assessed at any time Yes IRS

Plotkin v. Comm’r, T.C. Memo. 2011-260, appeal docketed, No. 
12-10620 (11th Cir. Feb. 6, 2012)

6501(c)(1); IRS proved by clear and convincing evidence that TP filed fraudulent returns; 
tax may be assessed at any time

No IRS

R and J Partners v. Comm’r, 441 Fed. Appx. 271 (5th Cir. 2011), 
aff’g No. 7166-06 (T.C. 2009), cert. denied, 132 S. Ct. 2100 
(Apr. 30, 2012)

6501(e)(1)(A); TP’s overstatement of basis did not constitute an omission from gross 
income and did not trigger an extended six year statute of limitations

No TP

Salman Ranch, Ltd. v. Comm’r, 132 S. Ct. 2100 (Apr. 30, 2012), 
vacating and remanding 647 F.3d 929 (10th Cir. 2011), rev’g 
2009 U.S. Tax Ct. LEXIS 44 (2009)

6501(e)(1)(A); TP’s overstatement of basis did not constitute an omission from gross 
income and did not trigger an extended six year statute of limitations 

No TP

Scott v. Comm’r, T.C. Memo. 2012-65 6501(c)(1); Fraudulent return; tax may be assessed at any time No IRS

UTAM, Ltd. v. Comm’r, 645 F.3d 415 (D.C. Cir. 2011), vacated 
and remanded by 132 S. Ct. 2100 (Apr. 30, 2012), dismissed, 
2012 U.S. App. LEXIS 11813 (D.C. Cir., June 11, 2012)

6501(e)(1)(A); TP’s overstatement of basis did not constitute an omission from gross 
income and did not trigger an extended six year statute of limitations

No TP
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Acronym Definition

AARS Appeals Account Resolution Specialist

ABA American Bar Association

ACDS Appeals Centralized Database System

ACH Automated Clearinghouse

ACM Appeals Case Memoranda

ACS Automated Collection System

ACSS Automated Collection System Support

ACTC Additional Child Tax Credit or Advance Child Tax Credit

ADA Americans With Disabilities Act

ADR Alternative Dispute Resolution or Address Research

AEITC Advanced Earned Income Tax Credit

AGI Adjusted Gross Income

AIA Anti-Injunction Act

AICPA American Institute of Certified Public Accountants

AIS Automated Insolvency System

AIQ (IRS Office of) Advisory, Insolvency and Quality

AJCA American Jobs Creation Act of 2004

AIMS Audit Information Management System

ALE Allowable Living Expenses

ALS Automated Lien System

AM Accounts Management

AMS Accounts Management System

AMT Alternative Minimum Tax

AMTAP Accounts Management Taxpayer Assurance Program

ANMF Automated Non Master File

ANPR Advance Notice of Proposed Rulemaking

AO/SO Appeals Officer or Settlement Officer

AOIC Automated Offer In Compromise

APA American Payroll Association or Administrative Procedure Act

APO/FPO Army Post Office/Fleet Post Office

APS Appeals Processing Service

AQC Automated Questionable Credits

AQMS Appeals Quality Management System

AQR Automated Questionable Refund

ARAP Accelerated Revenue Assurance Program 

ARC Annual Report to Congress

ARRA America Recovery and Reinvestment Act

ASA Average Speed of Answer

ASED Assessment Statute Expiration Date

Acronym Definition

ASFR Automated Substitute for Return

ATAO Application for Taxpayer Assistance Order

ATFRS Automated Trust Fund Recovery System

ATIN Adoption Taxpayer Identification Number

ATP Abusive Transaction Program

AUR Automated Underreporter

AWSS Agency Wide Shared Services

BIR Bureau of Internal Revenue

BMF Business Master File

BOSS Bond and Option Sales Strategy

BNA Bureau of National Affairs

BPR Business Performance Review

BRTF Business Returns Transaction File

BSA Bank Secrecy Act

BTA Board of Tax Appeals

CAA Certifying Acceptance Agent

CADE2 Customer Account Data Engine 2

CAF Centralized Authorization File

CAP CAWR Automated Program

CARE Customer Assistance, Relationships & Education

CAS Customer Account Services

CAWR Combined Annual Wage Reporting

CBO Congressional Budget Office

CBPP Center on Budget & Policy Priorities

CBRS Currency & Banking Retrieval System

CC Chief Counsel (Office of)

CCB Check Claims Branch

CCISO Cincinnati Campus Innocent Spouse Operations

CCP-LU Centralized Case Processing 

CDP Collection Due Process

CDPTS Collection Due Process Tracking System

CDE Compliance Data Environment

CDW Compliance Data Warehouse

CEAP Correspondence Examination Assessment Project

CEAS Correspondence Examination Automation Support

CFf Collection Field Function

CFIF Check Forgery Insurance Fund

CI Criminal Investigation (Division)

CIP Compliance Initiative Project
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Acronym Definition

CIQMS Complex Interest Quality Management System

CIS Correspondence Imaging System

CLD Communications, Liaison and Disclosure

CNC Currently Not Collectible

COBRA Consolidated Omnibus Budget Reconciliation Act

CODI Cancellation Of Debt Income

COIC Centralized Offer In Compromise

COTR Contract Officer Technical Representative

CONOPS Concept of Operations

CPE Continuing Professional Education

CPS Collection Process Study

CQMS Collection Quality Management System

CRIS Compliance Research Information System

CSCO Compliance Services Collection Operations

CSED Collection Statute Expiration Date

CSI Campus Specialization Initiative

CSO Communications and Stakeholder Outreach

CSR Customer Service Representative

CTC Child Tax Credit

DA Disclosure Authorization

DAC Disability Access Credit

DART Disaster Assistance Review Team

DATC Doubt As To Collectibility

DATL Doubt As To Liability

DCI Data Collection Instrument

DCIA Debt Collection Improvement Act (of 1996)

DCCP Debit and Credit Card Payment

DD Direct Deposit 

DDb Dependent Data Base

DDIA Direct Deposit Installment Agreement

DDP Daily Delinquency Penalty

DFO Designated Federal Official

DHS Department of Homeland Security

DI Desktop Integration or Debt Indicator

DIF Discriminant Income Function

DJA Declaratory Judgment Act

DLN Document Locator Number

DMF Death Master File

DOD Department of Defense

DOJ Department of Justice

DoMA Defense of Marriage Act

Acronym Definition

DPC Designated Payment Code

DSO Designated School Official

EA Enrolled Agent

EAC Examination Activity Code

EAJA Equal Access to Justice Act

EAR Electronic Account Resolution

EBE Employee Business Expense

EBT Electronic Benefits Transfer

ECS Enterprise Collections Strategy

EGTRRA Economic Growth and Tax Relief Reconciliation Act (of 2001)

EFDS Electronic Fraud Detection System

EFS Enterprise Fax Storage

EFTPS Electronic Federal Tax Payment System

EFW Electronic Funds Withdrawal

EIC Earned Income Credit

EIN Employer Identification Number

EITC Earned Income Tax Credit

ELMS Enterprise Learning Management System

ELS Electronic Lodgment Service

ERIS Enforcement Revenue Information System

EO Exempt Organization

EP Employee Plans

EQRS Embedded Quality Review System

ERIS Enforcement Revenue Information System

ERO Electronic Return Originator

ERISA Employee Retirement Income Security Act

ERSA Employee Retirement Savings Account

ES Estimated Tax Payments

ESA Economic Stimulus Act

ESL English as a Second Language

ESOP Employee Stock Ownership Plan

ESP Economic Stimulus Payment

ETA Effective Tax Administration

ETACC Electronic Tax Administration Advisory Committee

ETARC Electronic Tax Administration and Refundable Credits

ETLA Electronic Tax Law Assistance

FA Field Assistance 

FAFSA Free Application for Financial Student Aid

FATCA Foreign Account Tax Compliance Act

FBAR Foreign Bank Account Report

FBU Federal Benefits Unit
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FCR Federal Case Registry

FCRA Fair Credit Reporting Act

FDCPA Fraud Detection Center

FDC Fair Debt Collection Practices Act

FDIC Federal Deposit Insurance Corporation

FEIE Foreign Earned Income Exclusion

FEMA Federal Emergency Management Agency

FFCD Future Field Collection Design

FFFF Free File Fillable Forms

FICA Federal Insurance Contribution Act

FIRPTA Foreign Investment in Real Property Tax Act 

FMV Fair Market Value

FMS Financial Management Service

FOIA Freedom Of Information Act

FPAA Final Partnership Administrative Adjustment

FPLP Federal Payment Levy Program

FRA Federal Records Act

FSLA Fair Labor Standards Act

FSA Facilitated Self-Assistance

FSRP Facilitated Self-Assistance Research Project 

FTA First-Time Abatement or Federal Tax Application

FTC Federal Trade Commission or Foreign Tax Credit

FTD Federal Tax Deposit or Failure To Deposit

FTE Full-Time Equivalent

FTF Failure To File

FTHBC First-Time Homebuyer Credit

FTI Federal Tax Information

FTL Federal Tax Lien

FTP Failure To Pay

FTS Fast Track Settlement

FUTA Federal Unemployment Tax

FY Fiscal Year

GCCF Gulf Coast Claims Facility

GCI Geographic Coverage Initiative

GCM General Counsel Memorandum

GLD Governmental Liaison and Disclosure

GO Government Entities

GAO Government Accountability Office or General Accounting Office

HCTC Health Coverage Tax Credit

HERA Housing and Economic Recovery Act

HCCH Hague Conference on Private International Law

Acronym Definition

IA Installment Agreement

IAT Integrated Automation Technologies

ICAS Internet Customer Account Services

ICP Integrated Case Processing

ICS Integrated Collection System

IDAP IDRS Decision Assisting Program

IDRM Information Reporting and Document Matching

IDFP IRS Directory for Practitioners

IDRS Integrated Data Retrieval System

IDS Inventory Delivery System

IFC International Finance Corporation

IITA International Individual Taxpayer Assistance Team

IMD Internal Management Document

IMF Individual Master File

IMRS Issue Management Resolution System

IPM Integrated Production Model

IPO ITIN Program Office

IPOC International Planning and Operations Council

IP PIN Identity Protection Personal Identification Number

IPSU Identity Protection Specialized Unit

IRB Internal Revenue Bulletin

IRC Internal Revenue Code

IRDM Information Reporting Document Matching

IRM Internal Revenue Manual

IRMF Information Returns Master File

IRP Information Returns Processing

IRPTR Information Returns Processing Transcript Requests

IRS Internal Revenue Service

IRSAC Internal Revenue Service Advisory Council

IRSN Internal Revenue Service Number

ITA Interactive Tax Assistance

ITAAG Identity Theft Assessment and Action Group

ITAR Identity Theft Assistance Request

ITIN Individual Taxpayer Identification Number

JCT Joint Committee on Taxation

JGTRA Jobs and Growth Tax Relief Reconciliation Act (of 2003)

JOC Joint Operations Center

LB&I Large Business and International Operating Division

LCCI Last Chance Compliance Initiative

LCTU Large Corporation Technical Unit

LEM Law Enforcement Manual
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Acronym Definition

LEP Limited English Proficiency

LIF Low Income Filter

LIHTC Low Income Housing Tax Credit

LILO Lease-In Lease-Out

LITC Low Income Taxpayer Clinic

LLC Limited Liability Company

LLP Limited Liability Partnership

LOS Level of Service

LP Limited Partnership

LSB Language Services Branch

LTA Local Taxpayer Advocate

M&P Media and Publications

MAGI Modified Adjusted Gross Income

MFDRA Mortgage Forgiveness Debt Relief Act 

MFT Master File Tax

MIRSA My IRS Account Application

MITS Modernization and Information Technology Services

MLI Multilingual Initiative or Most Litigated Issue

MWP Making Work Pay Credit

NAEA National Association of Enrolled Agents

NCOA National Change of Address

NEH Non-Economic Hardship

NFTL Notice of Federal Tax Lien

NMF Non-Master File

NNA National Notary Association

NOD Notice of Deficiency

NPRC National Payroll Reporting Consortium

NPS National Print Site

NQRS National Quality Review System

NRP National Research Program

NTA National Taxpayer Advocate

OAR Operations Assistance Request

OBRA Omnibus Budget Reconciliation Act (of 1990)

OD Operating Division

OIC Offer in Compromise

OECD Organisation for Economic Co-Operation and Development

OMB Office of Management and Budget

OMM Operation Mass Mail

OPERA Office of Program Evaluation, Research, & Analysis

OPI Office of Penalty and Interest Administration or Over the Phone 
Interpreter

Acronym Definition

OSI Office of Servicewide Interest

OPR Office of Professional Responsibility

OSP Office of Servicewide Penalties

OTA Office of Tax Analysis

OTBR Office of Taxpayer Burden Reduction

OTC Office of Taxpayer Correspondence

OTP Office of Tax Policy

OUO Official Use Only

OVC Office for Victims of Crime

OVCI Offshore Voluntary Compliance Initiative

OVD Offshore Voluntary Disclosure

OVDI Offshore Voluntary Disclosure Initiative

OVDP Offshore Voluntary Disclosure Program

PCA Private Collection Agency

PCAOB Public Company Accounting Oversight Board

PCI Potentially Collectible Inventory

PDC Private Debt Collection

PEO Professional Employer Organization

PFA Pre-Filing Agreement

PGLD Privacy, Governmental Liaison and Disclosure (Office of)

PIC Primary Issue Code

PNI Potential New Inventory

PLR Private Letter Ruling

POA Power Of Attorney

POP Phone Optimization Project

PPA Pension Protection Act (of 2006)

PPACA Patient Protection and Affordable Care Act

PPBR Printing and Postage Budget Reduction 

PPIA Partial Payment Installment Agreement

PPS Practitioner Priority Service

PRA Paperwork Reduction Act

PRP Problem Resolution Program

PRWORA Personal Responsibility and Work Opportunity Reconciliation Act (of 
1996)

PSC Philadelphia Service Center

PSP Payroll Service Provider

PREA Premature Referral and Acceptance

PTIN Preparer Tax Identification Number

PwC PricewaterhouseCoopers

PY Processing Year

QBU Qualified Business Unit



Taxpayer Advocate Service  —  2012 Annual Report to Congress  —  Volume One 731

Acronym Glossary Appendix #4

Legislative 
Recommendations

Most Serious 
Problems

Most Litigated  
Issues

Case AdvocacyAppendices

Acronym Definition

QETP Questionable Employment Tax Practices

QRP Questionable Refund Program

RA Revenue Agent or Reporting Agent

RAC Refund Anticipation Check

RAL Refund Anticipation Loan

RCA Reasonable Cause Assistant

RCP Reasonable Collection Potential

RGS Report Generating Software

RICS Return Integrity and Correspondence Services 

RO Revenue Officer or Responsible Officer

ROFT Record of Federal Tax Liability

ROI Return on Investment

ROTERS Records of Tax Enforcement Results

RPS Revenue Protection Strategy

RRA 98 (Internal Revenue Service) Restructuring and Reform Act of 1998

RPC Return Preparer Coordinator

RPS Revenue Protection Strategy

RPP Return Preparer Program

RRP Return Review Program

RSED Refund Statute Expiration Date

RTTS Real-Time Tax System

SA Systemic Advocacy

SAMS Systemic Advocacy Management System

SAR Strategic Assessment Report

SARP State Audit Report Program

SBA Small Business Administration

SBDC Small Business Development Center

SB/SE Small Business/Self Employed Operating Division

SEC Securities and Exchange Commission

SEP Special Enforcement Program

SERP Servicewide Electronic Research Program

SEVP Student and Exchange Visitor Program

SFR Substitute for Return

SL Stakeholder Liaison

SLA Service Level Agreement

SNOD Statutory Notice of Deficiency

SOI Settlement Officer

SOI Statistics of Income

SP Submission Processing

SPC Submission Processing Center(s)

Acronym Definition

SPDER Office of Servicewide Policy, Directives, and Electronic Research

SPEC Stakeholder Partnerships, Education & Communication

SPOC Single Point of Contact

SSA Social Security Administration

SSI Supplemental Security Income

SSMC Services, Support and Modernization Committee

SSN Social Security Number

STC Student Tax Clinic

STO Student Tuition Organization

SVC Stored Value Card

TAB Taxpayer Assistance Blueprint

TAC Taxpayer Assistance Center

TACT Taxpayer Communications Taskgroup

TAD Taxpayer Advocate Directive

TAMIS Taxpayer Advocate Management Information System

TAMRA Technical and Miscellaneous Revenue Act (of 1988)

TAO Taxpayer Assistance Order

TAP Taxpayer Advocacy Panel 

TAS Taxpayer Advocate Service

TBOR Taxpayer Bill of Rights

TC Transaction Code

TCE Tax Counseling for the Elderly

TDA Taxpayer Delinquent Account

TDRA Tip Rate Determination Agreement

TDI Taxpayer Delinquent Investigation

TE Tax Examiner or Tax Exempt

TEFRA Tax Equity and Fiscal Responsibility Act of 1982

TEC Taxpayer Education and Communication

TE/GE Tax Exempt & Government Entities Operating Division

TEFRA Tax Equity and Fiscal Responsibility Act 

TFP Tax Forms & Publications

TFRP Trust Fund Recovery Penalty

TGR Total Gross Receipts

TIGTA Treasury Inspector General for Tax Administration

TIN Taxpayer Identification Number

TIPRA Tax Increase Prevention and Reconciliation Act (of 2005)

TOP Treasury Offset Program

TOS Terms of Service

TPE Taxpayer Education 

TPI Total Positive Income
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TPNC Taxpayer Notice Code

TPP Third-Party Payer

TPPA Third Party Payroll Agent

TPU Taxpayer Protection Unit

TRA Tax Reform Act

TRHCA Tax Relief and Health Care Act (of 2006)

TTB (Alcohol and Tobacco) Tax and Trade Bureau

TY Tax Year

UAA Undeliverable As Addressed

UAL Uniform Acknowledgement Letter

UCR Uniform Call Routing

UDOC Uniform Definition of a Child

ULC Universal Location Code

UOU Universal Postal Union

URF Unidentified Remittances File

URP Underreporter

USPS United States Postal Service

USPTO United States Patent and Trademark Office

UWR Uniform Work Request

VAT Value Added Tax

VCP Voluntary Compliance Program

VFTF Virtual Face-to-Face

VITA Volunteer Income Tax Assistance

VSD Virtual Service Delivery

VTO Virtual Translation Office

W & I Wage and Investment Operating Division

WFTRA Working Families Tax Relief Act

WIRA Wage and Investment Research & Analysis

WO Whistleblower Office

XSF Excess Collection File
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HEADQUARTERS

National Taxpayer Advocate
1111 Constitution Avenue NW
Room 3031, TA
Washington, DC  20224
Phone:	 202-622-6100
FAX:	 202-622-7854

Deputy National Taxpayer Advocate
1111 Constitution Avenue NW
Room 3039, TA
Washington, DC  20224
Phone:	 202-622-6100
FAX:	 202-622-7479

Executive Director, Systemic Advocacy
1111 Constitution Avenue NW
Room 3219, TA:SA
Washington, DC  20224
Phone:	 202-622-7175
FAX:	 855-813-7410

Executive Director, Case Advocacy
1111 Constitution Avenue NW
Room 3213, TA:CA
Washington, DC  20224
Phone:	 202-927-0755
FAX:	 202-622-4646

Congressional Affairs Liaisons
1111 Constitution Avenue NW
Room 3031, TA
Washington, DC  20224
Phone:	 202-622-4321 or 202-622-4315
FAX:	 202-622-6113

SYSTEMIC ADVOCACY DIRECTORS

Director, Field Systemic Advocacy, Immediate 
Interventions and Advocacy Projects  
1111 Constitution Avenue NW
Room 3219, TA:SA:FSA/AP/II
Washington, DC  20224
Phone:	 202-622-7175
FAX:	 202-622-3125

Director, Systemic Advocacy Systems
1111 Constitution Avenue NW
Room 3219, TA:SA:SAS
Washington, DC  20224
Phone:	 202-622-7175
FAX:	 855-813-7410

Director, Advocacy Implementation  
and Evaluation
1111 Constitution Avenue NW
Room 3219, TA:SA:AI/E
Washington, DC  20224
Phone:	 202-622-7175
FAX:	 855-813-7410

AREA OFFICES

New York/International
290 Broadway, 14th Floor
New York, NY  10007
Phone:	 212-298-2015
FAX:	 212-298-2016

Richmond
400 N. 8th Street, Room 328
Richmond, VA  23219
Phone:	 804-916-3510
FAX:	 804-916-3641

Atlanta
401 W. Peachtree Street, NW
Stop 101-R, Room 1970
Atlanta, GA  30308
Phone:	 404-338-8710
FAX:	 404 338-8709

Cincinnati
312 Elm Street, Suite 2250
Cincinnati, OH  45202
Phone:	 859-669-5556
FAX:	 859-669-5808

Dallas
4050 Alpha Road
MS 3000 NDAL, Room 924
Dallas, TX  75244
Phone:	 972-308-7019
FAX:	 972-308-7166

Seattle
915 2nd Avenue, Stop W-404
Seattle, WA  98174
Phone:	 206-220-4356
FAX:	 206-220-4930

Oakland
1301 Clay Street, Suite 1030-N
Oakland, CA  94612
Phone:	 510-637-2070
FAX:	 510-637-3189

Kansas City
333 West Pershing Road
MS #P-L 3300
Kansas City, MO  64108
Phone:	 816-291-9080
FAX:	 816-292-6271

Andover
310 Lowell Street, Stop 244
Andover, MA  01810
Phone:	 978-474-9560
FAX:	 978-247-9079

Taxpayer Advocate Service Directory
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CAMPUS OFFICES

Andover
310 Lowell Street, Stop 120
Andover, MA  01812
Phone:	 978-247-9207
FAX:	 978-247-9034

Atlanta
4800 Buford Highway, Stop 29-A
Chamblee, GA  30341
Phone:	 770-936-4500
FAX:	 770-234-4445

Austin
3651 S. Interregional Highway
Stop 1005 AUSC
Austin, TX  78741
Phone:	 512-460-8300
FAX:	 512-460-8267

Brookhaven
1040 Waverly Avenue, Stop 02
Holtsville, NY  11742
Phone:	 631-654-6686
FAX:	 631-447-4879

Cincinnati
201 Rivercenter Boulevard, Stop 11-G
Covington, KY  41011
Phone:	 859-669-5316
FAX:	 859-669-3440

Fresno
5045 East Butler Avenue, Stop 1394
Fresno, CA  93888
Phone:	 559-442-6400
FAX:	 559-442-6507

Kansas City
333 West Pershing
S-2 Stop 1005
Kansas City, MO  64108
Phone:	 816-291-9000
FAX:	 816-292-6003

Memphis
5333 Getwell Road, Stop 13 
Memphis, TN  38118
Phone:	 901-395-1900
FAX:	 901-395-1925

Ogden
1973 N. Rulon White Boulevard, Stop 1005
Ogden, UT  84404
Phone:	 801-620-7168
FAX:	 801-620-3096

Philadelphia
2970 Market Street
Mail Stop 2-M20-300
Philadelphia, PA  19104
Phone:	 267-941-2427
FAX:	 267-941-1231
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LOCAL OFFICES BY STATE AND LOCATION

Alabama
801 Tom Martin Drive
Stop 151
Birmingham,  AL  35211
Phone:	 205-912-5631
FAX:	 205-912-5633

Alaska
949 E. 36th Avenue, Stop A-405
Anchorage,  AK  99508
Phone:	 907-271-6877
FAX:	 907-271-6157

Arizona
4041 North Central Avenue
MS-1005 PHX
Phoenix,  AZ  85012
Phone:	 602-636-9500
FAX:	 602-636-9501

Arkansas
700 West Capitol Avenue 
Stop 1005 LIT
Little Rock,  AR  72201
Phone:	 501-396-5978
FAX:	 501-396-5766

California (Laguna Niguel)
24000 Avila Road, Stop 3361
Laguna Niguel, CA  92677
Phone:	 949-389-4804
FAX:	 949-389-5038

California (Los Angeles)
300 N. Los Angeles Street
Room 5109, Stop 6710
Los Angeles, CA  90012
Phone:	 213-576-3140
FAX:	 213-576-3141

California (Oakland)
1301 Clay Street, Suite 1540-S
Oakland, CA  94612
Phone:	 510-637-2703
FAX:	 510-637-2715

California (Sacramento)
4330 Watt Avenue, Stop SA-5043
Sacramento, CA  95821
Phone:	 916-974-5007
FAX:	 916-974-5902

California (San Jose) 
(LTA located in Oakland, CA)
55 S. Market Street, Stop 0004
San Jose, CA  95113
Phone:	 408-817-6850
FAX:	 408-817-6852

Colorado
1999 Broadway, Stop 1005 DEN
Denver, CO  80202
Phone:	 303-603-4600
FAX:	 303-382-6302

Connecticut
135 High Street, Stop 219
Hartford, CT  06103
Phone:	 860-756-4555
FAX:	 860-756-4559

Delaware
1352 Marrows Road, Suite 203
Newark, DE  19711
Phone:	 302-286-1654
FAX:	 302-286-1643

District of Columbia
77 K Street, NE, Suite 1500
Washington, DC  20002
Phone:	 202-874-1323
FAX:	 202-874-8753

Florida (Ft. Lauderdale)
7850 SW 6th Court, Room 265
Plantation, FL  33324
Phone:	 954-423-7677
FAX:	 954-423-7685

Florida (Jacksonville)
400 West Bay Street
Room 535A, MS TAS
Jacksonville, FL  32202
Phone:	 904-665-1000
FAX:	 904-665-1802

Georgia
401 W. Peachtree Street, NW
Summit Building, Room 510
Stop 202-D
Atlanta, GA  30308
Phone:	 404-338-8099
FAX:	 404-338-8096

Hawaii
1099 Alakea Street
MS H2200, Floor 22
Honolulu, HI  96813
Phone:	 808-566-2950
FAX:	 808-566-2986

Idaho
550 W. Fort Street, M/S 1005
Boise, ID  83724
Phone:	 208-363-8900
FAX:	 208-387-2824

Illinois (Chicago)
230 S. Dearborn Street
Room 2860, Stop-1005 CHI
Chicago, IL  60604
Phone:	 312-566-3800
FAX:	 312-566-3803

Illinois (Springfield)
3101 Constitution Drive
Stop 1005 SPD
Springfield, IL  62704
Phone:	 217-862-6382
FAX:	 217-862-6373

Indiana
575 N. Pennsylvania Street
Room 581 - Stop TA771
Indianapolis, IN  46204
Phone:	 317-685-7840
FAX:	 317-685-7790

Iowa
210 Walnut Street
Stop 1005 DSM, Room 483
Des Moines, IA  50309
Phone:	 515-564-6888
FAX:	 515-564-6882

Kansas
271 West 3rd Street North
Stop 1005-WIC, Suite 2000
Wichita, KS  67202
Phone:	 316-352-7506
FAX:	 316-352-7212
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Kentucky
600 Dr. Martin Luther King Jr. Place
Room 325
Louisville, KY  40202
Phone:	 502-582-6030
FAX:	 502-582-6463

Louisiana
1555 Poydras Street 
Suite 220, Stop 2
New Orleans, LA  70112
Phone:	 504-558-3001
FAX:	 504-558-3348

Maine
68 Sewall Street, Room 313
Augusta, ME  04330
Phone:	 207-622-8528
FAX:	 207-622-8458

Maryland
31 Hopkins Plaza, Room 900
Baltimore, MD  21201
Phone:	 410-962-2082
FAX:	 410-962-9340

Massachusetts
JFK Building
15 New Sudbury Street, Room 725
Boston, MA  02203
Phone:	 617-316-2690
FAX:	 617-316-2700

Michigan
500 Woodward
Stop 07, Suite 1000
Detroit, MI  48226
Phone:	 313-628-3670
FAX:	 313-628-3669

Minnesota
Wells Fargo Place
30 East 7th Street, Suite 817
Stop 1005 STP
St. Paul, MN  55101
Phone:	 651-312-7999
FAX:	 651-312-7872

Mississippi
100 West Capitol Street
Stop 31
Jackson, MS  39269
Phone:	 601-292-4800
FAX:	 601-292-4821

Missouri
1222 Spruce Street
Stop 1005 STL, Room 10.314
St. Louis, MO  63103
Phone:	 314-612-4610
FAX:	 314-612-4628

Montana
10 West 15th Street, Suite 2319
Helena, MT  59626
Phone:	 406-441-1022
FAX:	 406-441-1045

Nebraska
1616 Capitol Avenue, Suite 182
Mail Stop 1005
Omaha, NE  68102
Phone:	 402-233-7272
FAX:	 402-233-7471

Nevada
110 City Parkway, Stop 1005 LVG
Las Vegas, NV  89106
Phone:	 702-868-5179
FAX:	 855-820-5132

New Hampshire
Thomas J. McIntyre Federal Building
80 Daniel Street, Room 403
Portsmouth, NH  03801
Phone:	 603-433-0571
FAX:	 603-430-7809

New Jersey
955 South Springfield Avenue
3rd Floor
Springfield, NJ  07081
Phone:	 973-921-4043
FAX:	 973-921-4355

New Mexico
5338 Montgomery Boulevard, NE
Stop 1005 ALB
Albuquerque, NM  87109
Phone:	 505-837-5505
FAX:	 505-837-5519

New York (Albany)
11A Clinton Avenue, Suite 354
Albany, NY  12207
Phone:	 518-427-5413
FAX:	 518-427-5494

New York (Brooklyn)
10 Metro Tech Center
625 Fulton Street
Brooklyn, NY  11201
Phone:	 718-488-2080
FAX:	 718-488-3100

New York (Buffalo)
130 South Elmwood Ave, Room 265
Buffalo, NY  14202
Phone:	 716-961-5300
FAX:	 716-961-5397/98/99

New York (Manhattan)
290 Broadway - 5th Floor
New York, NY  10007
Phone:	 212-436-1011
FAX:	 212-436-1900

North Carolina
4905 Koger Boulevard, Suite 102, MS1
Greensboro, NC  27407
Phone:	 336-574-6119
FAX:	 336-574-6211

North Dakota
657 Second Avenue North
Stop 1005 FAR, Room 244
Fargo, ND  58102
Phone:	 701-237-8342
FAX:	 701-293-1332

Ohio (Cincinnati)
550 Main Street, Room 3530
Cincinnati, OH  45202
Phone:	 513-263-3260
FAX:	 513-263-3257

Ohio (Cleveland)
1240 E. 9th Street, Room 423
Cleveland, OH  44199
Phone:	 216-522-7134
FAX:	 216-522-2947

Oklahoma
55 North Robinson
Stop 1005 OKC
Oklahoma City, OK  73102
Phone:	 405-297-4055
FAX:	 405-297-4056
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Oregon
100 S.W. Main Street, Stop O-405
Portland, OR  97204
Phone:	 503-415-7003
FAX:	 503-415-7005

Pennsylvania (Philadelphia)
600 Arch Street, Room 7426
Philadelphia, PA  19106
Phone:	 215-861-1304
FAX:	 215-861-1613

Pennsylvania (Pittsburgh)
1000 Liberty Avenue, Room 1400
Pittsburgh, PA  15222
Phone:	 412-395-5987
FAX:	 412-395-4769

Rhode Island
380 Westminster Street
Providence, RI  02903
Phone:	 401-528-1921
FAX:	 401-528-1890

South Carolina
1835 Assembly Street
Room 466, MDP-03
Columbia, SC  29201
Phone:	 803-253-3029
FAX:	 803-253-3910

South Dakota
115 4th Avenue Southeast
Stop 1005 ABE, Suite 413
Aberdeen, SD  57401
Phone:	 605-377-1600
FAX:	 855-829-6038

Tennessee
801 Broadway, Stop 22
Nashville, TN  37203
Phone:	 615-250-5000
FAX:	 615-250-5001

Texas (Austin)
300 E. 8th Street
Stop 1005-AUS, Room 136
Austin, TX  78701
Phone:	 512-499-5875
FAX:	 512-499-5687

Texas (Dallas)
1114 Commerce Street
MC 1005DAL, Room 1001
Dallas, TX  75242
Phone:	 214-413-6500
FAX:	 214-413-6594

Texas (Houston)
1919 Smith Street
MC 1005HOU
Houston, TX  77002
Phone:	 713-209-3660
FAX:	 713-209-3708

Utah
50 South 200 East
Stop 1005 SLC
Salt Lake City, UT  84111
Phone:	 801-799-6958
FAX:	 801-799-6957

Vermont
Courthouse Plaza
199 Main Street, Room 300
Burlington, VT  05401
Phone:	 802-859-1052
FAX:	 802-860-2006

Virginia
400 N. 8th Street
Room 916, Box 25
Richmond, VA  23219
Phone:	 804-916-3501
FAX:	 804-916-3535

Washington
915 2nd Avenue, Stop W-405
Seattle, WA  98174
Phone:	 206-220-6037
FAX:	 206-220-6047

West Virginia
425 Juliana Street, Room 2019
Parkersburg, WV  26101
Phone:	 304-420-8695
FAX:	 304-420-8660

Wisconsin
211 West Wisconsin Avenue
Room 507, Stop 1005 MIL
Milwaukee, WI  53203
Phone:	 414-231-2390
FAX:	 414-231-2383

Wyoming
5353 Yellowstone Road
Cheyenne, WY  82009
Phone:	 307-633-0800
FAX:	 307-633-0918

International/Puerto Rico
City View Plaza
48 Carr 165, Suite 2000
Guaynabo, PR  00968
Phone (English):	 787-522-8601
Phone (Spanish):	787-522-8600
FAX:		  787-625-7837 
		  787-625-7835
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