Appendix 1

IRS Responses to Administrative Recommendations Proposed in the
National Taxpayer Advocate’s 2019 Annual Report to Congress
INTRODUCTION
IRC § 7803(c)(2)(B)(ii) requires the National Taxpayer Advocate to submit an Annual Report
to Congress that, among other things, contains administrative recommendations to resolve
problems encountered by taxpayers. For 2019, the National Taxpayer Advocate proposed 78 such
recommendations to assist the IRS and Congress.1
By way of background, IRC § 7803(c)(2)(B)(iii) requires the National Taxpayer Advocate to submit
her reports “directly” to the House Committee on Ways and Means and the Senate Committee
on Finance “without any prior review or comment from the Commissioner, the Secretary of the
Treasury, the Oversight Board, any other officer or employee of the Department of the Treasury, or
the Office of Management and Budget.” This provision protects the independence of the National
Taxpayer Advocate’s reports.
IRC § 7803(c)(3) provides that when the National Taxpayer Advocate submits recommendations to
the Commissioner, “[t]he Commissioner shall establish procedures requiring a formal response . . .
within 3 months.” TAS submitted all administrative recommendations from the 2019 National
Taxpayer Advocate’s report to the Commissioner shortly after publication. These included
administrative recommendations made in four sections of the report — the “most serious problems”
(MSP) section, the “status updates” section, the “most litigated issues” section, and the section
containing TAS research studies. The Commissioner has provided written responses to these
recommendations.
The IRS responded directly to administrative recommendations proposed in the MSP section of the
report. In response to administrative recommendations proposed in other sections of the report,
the IRS declined to respond directly, providing only general and sometimes incomplete narrative
responses. The IRS has explained it believes it is only required to respond directly to administrative
recommendations proposed in the MSP section and not to administrative recommendations
proposed in other sections. It argues that IRC § 7803(c)(2)(B)(ii) subsections (III)–(VI), read in
combination, require TAS to maintain “inventories” of actions that have been taken, that remain
to be completed, and that have not been taken in response to MSPs but not to discussions in other
sections of the report. The National Taxpayer Advocate disagrees.
We believe the IRS’s position misinterprets the statute and deprives Congress and the public
of answers they deserve. As noted, we have submitted our administrative recommendations to
the IRS pursuant to IRC § 7803(c)(3), which requires a formal response to each administrative
recommendation the National Taxpayer Advocate makes. There is nothing in this subsection that
limits the National Taxpayer Advocate to recommending actions that are proposed in the MSP
section of the annual report. In fact, there is nothing in this subsection that limits the National
Taxpayer Advocate to recommending actions that are proposed in the report at all. The intent of
1
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the statute is clear: If the National Taxpayer Advocate makes an administrative recommendation to
mitigate a taxpayer problem — regardless of whether or where it has appeared in a report — the IRS
should evaluate it and respond in writing so that TAS, Congress, and the taxpaying public know
whether the IRS plans to implement the recommendation and, if not, why not. General narrative
discussions that do not address recommendations directly fail to satisfy this objective. We note in
this appendix where IRS narratives are not responsive.
In this appendix, we present the problems, administrative recommendations, and responses in the
following format:
■

A problem statement for each MSP and status update and from some of the most litigated issues
(MLIs) and TAS research studies included in the 2019 Annual Report;

■

A summary analysis of the problem;2

■

The National Taxpayer Advocate’s recommendations to address the problem;

■

The IRS’s narrative response;

■

The National Taxpayer Advocate’s comments on the IRS’s narrative response; and

■

A figure showing the IRS’s responses and actions relating to each recommendation, along with
the National Taxpayer Advocate’s response.

Some narratives in the 2019 Annual Report to Congress include recommendations for consideration
by Congress. This appendix presents only the administrative recommendations directed to the IRS.
2019 Annual Report to Congress Recommendations and Intended Audience
Narrative Included
Recommendations to the IRS That
Are Included in This Appendix

Narrative Included
Recommendations
to Congress

MSP 1: Customer Service Strategy: The IRS Needs to
Develop a Comprehensive Customer Service Strategy That
Puts Taxpayers First, Incorporates Research on Customer
Needs and Preferences, and Focuses on Measurable
Results

✔

✔

MSP 2: Information Technology Modernization: The
IRS Modernization Plan’s Goal to Improve the Taxpayer
Experience Is Commendable, But the IRS Needs Additional
Multi-Year Funding to Bring It to Fruition

✔

✔

Title

MSP 3: IRS Funding: The IRS Does Not Have Sufficient
Resources to Provide Quality Service

✔

MSP 4: Processing Delays: Refund Fraud Filters Continue
to Delay Taxpayer Refunds for Legitimately Filed Returns,
Potentially Causing Financial Hardship

✔

MSP 5: Free File: Substantial Free File Program Changes Are
Necessary to Meet the Needs of Eligible Taxpayers

✔

✔

MSP 6: Return Preparer Strategy: The IRS Lacks a
Comprehensive Servicewide Return Preparer Strategy

✔

✔

2
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Title

Narrative Included
Recommendations to the IRS That
Are Included in This Appendix

Narrative Included
Recommendations
to Congress

MSP 7: Appeals: The Inclusion of Chief Counsel and
Compliance Personnel in Taxpayer Conferences Undermines
the Independence of the Office of Appeals

✔

MSP 8: Multilingual Notices: The IRS Undermines Taxpayer
Rights When It Does Not Provide Notices in Foreign
Languages

✔

MSP 9: Combination Letters: Combination Letters May
Confuse Taxpayers and Undermine Taxpayer Rights

✔

MSP 10: Offer in Compromise: The IRS’s Administration of
the Offer in Compromise Program Falls Short of Congress’s
Expectations

✔

Status Update 1: Private Debt Collection: Forthcoming
Changes to the Private Debt Collection Program Will Better
Protect Low-Income Taxpayers and Achieve a Program That
More Appropriately Respects Taxpayer Rights

✔

Status Update 2: Automated Substitute for Return: The
IRS Has Revised the Selection Criteria for Its Reinstated
Automated Substitute for Return Program, But Some
Concerns Remain Unaddressed

✔

MLI 3: Accuracy-Related Penalty Under IRC § 6662(b)(1)
and (2)

✔

✔

MLI 5: Summons Enforcement Under IRC §§ 7602, 7604,
and 7609

✔

✔

MLI 6: Civil Actions to Enforce Federal Tax Liens or to
Subject Property to Payment of Tax Under IRC § 7403

✔

MLI 8: Itemized Deductions Reported on Schedule A
(Form 1040)

✔

MLI 9: Charitable Contribution Deductions Under IRC § 170

✔

Research Study 1: Study of Subsequent Compliance of
Taxpayers Who Received Educational Letters From the
National Taxpayer Advocate

✔

Research Study 2: Study of Two-Year Bans on the Earned
Income Tax Credit, Child Tax Credit, and American
Opportunity Tax Credit

✔

Research Study 4: Study of the Extent to Which the
IRS Continues to Erroneously Approve Form 1023-EZ
Applications

✔
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MSP #1:	CUSTOMER SERVICE STRATEGY: The IRS Needs to Develop a
Comprehensive Customer Service Strategy That Puts Taxpayers First,
Incorporates Research on Customer Needs and Preferences, and
Focuses on Measurable Results

PROBLEM
The Taxpayer First Act requires the IRS to create and submit a comprehensive customer service
strategy to Congress by July 1, 2020. As the IRS develops this strategy, the National Taxpayer
Advocate has identified several concerns with the IRS’s current approach to customer service that
the new plan should address. Most importantly, the IRS does not currently view itself as a service
organization first and foremost. In addition, customer service decisions are not informed by using
multi-disciplined, comprehensive research into customer needs and preferences. Forcing some
taxpayers to use digital channels undermines taxpayer rights. Moreover, a service strategy would be
incomplete if it did not address services to practitioners. Finally, the new strategy should correct the
current absence of meaningful customer service measures to effect desired results and it should not
be merely aspirational — it needs to include an implementation plan complete with cost estimates.

ANALYSIS
The IRS provides service through various communication channels such as the internet, phone,
and in-person assistance. Taxpayers and representatives have different preferences for each of
these channels and these preferences may vary depending on the specific needs of the taxpayer or
the type of task the taxpayer or representative is trying to accomplish. The IRS must base service
strategy decisions on research into customer needs, rather than on what the IRS thinks is best and
lowest cost. The IRS’s reduction in staff and the number of Taxpayer Assistance Centers (TACs),
the switch to appointments only in the TACs and the low percentage of telephone calls answered
by live assistors, leaves taxpayers with little choice but to attempt to complete tax-related tasks on
the internet (which often does not resolve the taxpayer’s issue) or to spend money for professional
assistance.

TAS RECOMMENDATIONS
[1-1] Ensure that each taxpayer segment and BOD are part of the overall customer service
strategy to ensure the IRS is addressing the needs of all customers and responsibility is
not falling on any one part of the IRS.
[1-2] Appoint a Chief Customer Experience Officer, reporting to the Commissioner or Deputy
Commissioner, to unify all taxpayer initiatives across different functions.
[1-3] Work with NIST to determine how to make e-authentication requirements as least
burdensome as possible and review the e-authentication methods used by other
international taxing authorities.
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[1-4] Conduct research into why taxpayers and practitioners do not use certain service
channels for particular tasks to enable the IRS to minimize any existing barriers and
improve services in that area.
[1-5] Establish a 311-type phone system to provide the taxpayer or practitioner the option to
connect with an initial operator who would ask questions to understand the reason for
the call. The operator would then match the caller with the specific office within the IRS
that handles that particular issue or case.
[1-6] Conduct research into why a significant number of customers who call the various IRS
phone lines hang up either before or after they are placed in a queue for a particular
phone line (primary and secondary abandonments).
[1-7] Work with TAS to create a Taxpayer Anxiety Index.
[1-8] Track the subject of taxpayer and practitioner complaints for each service channel to
better understand the customer’s satisfaction with actual usage of each service channel.
[1-9] Develop meaningful and transparent measures to monitor the success of all customer
service initiatives, including first contact resolution and more transparent telephone level
of service measures.
[1-10] Coordinate the team developing the Servicewide return preparer strategy to ensure
consistency of strategies.
[1-11] Collaborate with TAS throughout the development of the comprehensive customer
service strategy required by the Taxpayer First Act.
[1-12] Couple the customer service strategy with an implementation plan, complete with cost
estimates for various initiatives.
[1-13] Provide the necessary funding to the IRS for the adequate staffing, budget, and
technology needed to provide a robust, world class customer service experience.

IRS NARRATIVE RESPONSE
The IRS consistently strives to deliver excellent taxpayer service by using available resources in the
most effective way. Passage of the Taxpayer First Act of 2019 (TFA) provides us with an historic
opportunity to transform how we interact with our diverse taxpayer base. Section 1101 of the TFA
requires the IRS to deliver a written comprehensive taxpayer service strategy that includes:
(1) a plan to provide assistance to taxpayers that is secure, designed to meet reasonable
taxpayer expectations, and adopts appropriate best practices, including online services,
telephone callback services, and employee training;
(2) an assessment of opportunities to co-locate with other federal services or offer self-service
options;
(3) proposals to improve IRS taxpayer service in the short term, medium term, and long term;
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(4) a plan to update guidance and training materials for taxpayer service employees; and
(5) metrics and benchmarks for quantitatively measuring our progress implementing the
strategy.
Implementing the TFA is an agency-wide effort. To facilitate this process, we established the TFA
Office, comprised of four project directors supported by a small number of subject matter experts,
including a senior member of the TAS organization. The TFA Office is responsible for coordinating
delivery of a comprehensive taxpayer experience strategy, a proposal to update the IRS organizational
structure, and a comprehensive training strategy based on input from an array of stakeholders,
including taxpayers, tax professionals, IRS leadership, oversight organizations, IRS employees, and
the National Treasury Employees Union.
The IRS has conducted extensive outreach to ensure our taxpayer experience strategy thoughtfully
integrates taxpayers’ perspectives. For example, the TFA Office visited Taxpayer Assistance
Centers to interview staff and better understand taxpayers’ needs. The TFA Office also met with
and gathered information from more than 100 organizations representing all types of taxpayers
(individuals, small businesses, large businesses, tax-exempt entities, and taxpayers living overseas), as
well as advisory groups, tax professionals, and other Federal agencies. This is just a small sample of
the outreach conducted.
We recognize that taxpayers need access to effective service options to understand their tax
obligations and pay their taxes timely. The taxpayer experience is the backbone of our mission. We
are building our comprehensive taxpayer experience strategy based on the needs of our taxpayers and
other stakeholders.

TAS COMMENTS ON IRS NARRATIVE RESPONSE
The IRS’s efforts to integrate taxpayers’ perspective and experience into the development of its
comprehensive customer service strategy will help the IRS develop a strategy that is responsive
to taxpayer needs. It is encouraging that the IRS has adopted many of TAS’s recommendations,
including those partially adopted. The TFA Office has also reviewed TAS’s recommendations and
prior reports, leveraging TAS’s knowledge and experience. This information should be particularly
helpful given TAS’s unique perspective and role in ensuring the Taxpayer Bill of Rights is effectuated
and realized.
With the passage of the TFA, the IRS was given a congressional directive to improve the ways in
which it serves taxpayers to ensure that the right to quality service is realized to a greater extent. The
IRS has indicated that it plans to develop an omnichannel approach to interact with taxpayers,
and this plan is consistent with TAS’s recommendations. TAS has recommended that the IRS be
mindful that taxpayers prefer to communicate in a variety of ways. Even though some groups of
taxpayers may be able to resolve their issues over the phone, the accessibility of in-person Taxpayer
Assistance Centers should be preserved and improved for those groups of taxpayers whose needs are
more effectively addressed through quick and easy in-person support.
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Furthermore, TAS has recommended that the IRS follow the example of other federal agencies,
such as the General Services Administration, and create a position of a Chief Customer Experience
Officer, or a similar position, to oversee a team of employees committed to monitoring and
improving the taxpayer experience over all communication channels and to help implement the IRS’s
comprehensive customer service strategy.
As the IRS develops improved customer service measures as part of its customer service strategy,
TAS recommends that the IRS focus on linking quality metrics to specific initiatives and use those
metrics to influence key organizational decisions, as required by the Taxpayer First Act. Ultimately,
the IRS should base service strategy decisions on research into customer needs rather than on what
seems best or on the lowest cost so that it can provide world class service to taxpayers and protect
their right to quality service.

TAS
Recommendation

[1-1] Ensure that each taxpayer segment and BOD are part of the overall customer service
strategy to ensure the IRS is addressing the needs of all customers and responsibility is not
falling on any one part of the IRS.

IRS
Response

The National Taxpayer Advocate plans to continue our coordinated efforts and eagerly anticipates
the IRS’s report to Congress in December. TAS stands ready to assist the IRS in facilitating the
effective implementation of the comprehensive strategies in the report.

IRS agrees to implement TAS recommendation in full.

IRS Action

[As of April 22, 2020] As required by the TFA, the IRS is currently developing a comprehensive taxpayer
experience strategy that encompasses all IRS business operating divisions and taxpayer segments, as well
as other stakeholders. With this comprehensive strategy, the IRS strives to:
■

Understand, inform, and educate our diverse taxpayer base by providing clear and timely
communications and building partnerships;

■

Provide a seamless taxpayer experience by enhancing self-service and full-service capabilities,
expanding access to the IRS, and simplifying the tax process; and

■

Empower our workforce to provide exceptional service.

TAS
Response

This December the IRS will submit to Congress a written report detailing the comprehensive taxpayer
experience strategy, organizational redesign, and training strategy developed pursuant to the TFA.
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The IRS’s efforts to date have been encouraging. Under this comprehensive strategy, TAS expects that
each Business Operating Division (BOD) will consider the application of the overarching strategy to its
taxpayer populations and design a specific plan for taxpayers’ needs during those interactions. The IRS
can only provide a seamless taxpayer experience when all parts of the organization work in concert.
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TAS
Recommendation

IRS agrees to implement TAS recommendation in part.

[As of April 22, 2020] The IRS understands the importance of an integrated, agency-wide approach to
taxpayer service. Development of the comprehensive taxpayer experience strategy includes assessing
various options to manage and oversee its delivery throughout the IRS. While our objective is to unify
taxpayer experience initiatives across all IRS functions, we are still evaluating how best to achieve this goal.

TAS
Response

The IRS would benefit from having a Chief Customer Experience Officer (CCEO) who serves as a liaison to
coordinate all service initiatives and strategies across different functions of the IRS. A CCEO would ensure
that IRS senior leadership consider decisions through the lens of the taxpayers’ experience. We continue
to recommend the IRS consider implementing this recommendation in full in the future.

TAS
Recommendation

As previously noted, in December the IRS will submit to Congress a written report detailing the
comprehensive taxpayer experience strategy, organizational redesign, and training strategy developed
pursuant to the TFA.

[1-3] Work with NIST to determine how to make e-authentication requirements as least
burdensome as possible and review the e-authentication methods used by other
international taxing authorities.

IRS
Response

IRS Action

[1-2] Appoint a Chief Customer Experience Officer, reporting to the Commissioner or Deputy
Commissioner, to unify all taxpayer initiatives across different functions.

IRS
Response

Appendix 1

IRS agrees to implement TAS recommendation in full.

The IRS is working with NIST to make e-authentication requirements as least burdensome as possible
while retaining effectiveness. We are also exploring other effective e-authentication methods including
those used by international taxing authorities.

IRS Action

The IRS established the Secure Access Digital Identity (SADI) initiative to satisfy current NIST guidelines.
The SADI initiative maintains a “security first” approach, which enhances the user experience by providing
a high-availability platform that meets Federal compliance requirements coupled with the level of
authentication for the access needed.
We are committed to continual learning and assessment to achieve secure digital communications that are
effective but not overly burdensome. For example, the IRS explores authentication opportunities by using
innovation studies to:
■

implement new and innovative ideas in a safe and well-defined environment;

■

learn about new technologies and practices;

■

improve upon current authentication, authorization, and access processes; and

■

evaluate products and offerings from outside vendors.

Additionally, we recently met with Canadian and Australian tax officials to share best practices and hosted
the leader of the International Association of Privacy Professionals to gain insight into the global privacy
community. We believe these efforts are vitally important to identifying global privacy and authentication
opportunities and risks.
continued on next page
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TAS Response
TAS
Recommendation

[1-4] Conduct research into why taxpayers and practitioners do not use certain service channels
for particular tasks to enable the IRS to minimize any existing barriers and improve services
in that area.

IRS agrees to implement TAS recommendation in full.

IRS Action

TAS welcomes the IRS implementation of the best practices it has gathered. One of the most important
parts of an effective comprehensive taxpayer service strategy is enabling both taxpayers and practitioners
to interact digitally with the IRS. The ability for digital communication with taxpayers and representatives
was heightened by the COVID-19 pandemic and the impact to IRS operations. We continue to recommend
the IRS work toward providing this means of communication with taxpayers in a safe and well-defined
environment.

IRS
Response

Appendix 1

The IRS strives to provide outstanding customer service through an omni-channel approach consisting
of internet capabilities, correspondence, telephone, and face-to-face interactions. The annual Wage &
Investment Division (W&I) Taxpayer Experience Survey provides information about why taxpayers opt to
use certain service channels and the specific tasks they like to perform on each channel. Based on a
statistically valid sample, findings from the 2019 Taxpayer Experience Survey reveal that taxpayers choose
to go to IRS.gov before other sources for convenience. Taxpayers also view the IRS toll-free line as a
convenient source for the most reliable information. Additionally, the IRS selects toll-free call transcripts
for review based on key word searches to identify problem areas and emerging issues.
Leveraging work done previously by our Research, Applied Analytics, and Statistics (RAAS) and
Online Services (OLS) business units and W&I, the IRS conducted extensive research to develop the
comprehensive taxpayer experience strategy mandated by the TFA. This research includes a review of
recommendations and reports issued by the Treasury Inspector General for Tax Administration (TIGTA), U.S.
Government Accountability Office (GAO), and the National Taxpayer Advocate’s annual reports to Congress.
For additional information, the TFA Office conducted extensive outreach, as described above.

TAS
Response

With the comprehensive taxpayer experience strategy, the IRS strives to expand taxpayers’ access to
service — particularly for underserved taxpayers, such as taxpayers with limited English proficiency. The
IRS is committed to continuing to conduct research to better understand and evaluate taxpayers’ needs.
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Leveraging existing research to develop a comprehensive customer service strategy makes a lot of sense
and is laudable. It is important for the IRS to better understand why taxpayers or their representatives
do not use certain service channels for particular tasks so that the IRS can minimize existing barriers and
improve services for those tasks.
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TAS
Recommendation

IRS agrees to implement TAS recommendation in part.

[As of April 22, 2020] Development of the comprehensive taxpayer experience strategy includes assessing
various options to improve telephone service. While our objective is to provide a seamless taxpayer
experience across all aspects of tax administration, we are still evaluating how best to achieve this goal.

TAS
Response

The IRS response suggests that it is still considering whether to adopt a 311 system. TAS continues to
believe that a 311 system, or one similar, would facilitate increased efficiencies, decrease wait times,
and improve interactions between taxpayers and appropriate IRS personnel. This type of a system, if fully
implemented, would fit well within the IRS’s comprehensive omnichannel strategy.

TAS
Recommendation

As previously noted, in December the IRS will submit to Congress a written report detailing the
comprehensive taxpayer experience strategy, organizational redesign, and training strategy developed
pursuant to the TFA.

[1-6] Conduct research into why a significant number of customers who call the various IRS
phone lines hang up either before or after they are placed in a queue for a particular phone
line (primary and secondary abandonments).

IRS
Response

IRS Action

[1-5] Establish a 311-type phone system to provide the taxpayer or practitioner the option to
connect with an initial operator who would ask questions to understand the reason for the
call. The operator would then match the caller with the specific office within the IRS that
handles that particular issue or case.

IRS
Response

Appendix 1

IRS agrees to implement TAS recommendation in part.

IRS Action

While the IRS can monitor the volumes of calls that disconnect immediately, we currently have no way
to solicit feedback from taxpayers who call the IRS but hang up prior to being placed in a queue for
assistance (referred to as a “primary abandon”). IRS toll-free channels use an interactive voice response
methodology that requires the taxpayer to connect to an assistor prior to being invited to participate in the
customer satisfaction survey.
In the past, the IRS performed studies to identify patterns in “secondary abandons,” i.e., when a taxpayer
hangs up after making a selection from the telephone menu options and being placed in queue for
assistance. Data points to identify potential abandon patterns have included prominence on certain
applications, days of the week, time of day, auto-dialers, and patterns by individuals or practitioners. We
used this data to determine the effect of messaging on the toll-free lines, including the addition of wait
time estimates on certain lines. Through these studies, the IRS determined that taxpayers have different
tolerances depending on the telephone lines dialed and the type of issue in question. The IRS uses this
information to strategically play messages that inform callers of available services, such as those on
IRS.gov and automated services like “Where’s My Refund?”.
As mentioned above, with the comprehensive taxpayer experience strategy, the IRS expects to further
facilitate taxpayers’ access to services. The IRS is committed to continuing to conduct research to better
understand and evaluate taxpayers’ needs.
continued on next page
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The IRS’s response indicates that studies of secondary abandons have determined that taxpayers have
different tolerances depending on the telephone lines dialed and the type of issue they are calling about.
TAS continues to believe that expanding these types of studies will help the IRS to better understand
taxpayer preferences and how to improve service. In addition, TAS agrees with the IRS that expanding the
use of callback technology will improve service. This capability may assist in significantly reducing the
number of primary and secondary abandons and in providing a more seamless taxpayer experience.

[1-7] Work with TAS to create a Taxpayer Anxiety Index.

IRS Response

IRS does not agree to implement TAS recommendation.
The IRS currently assesses the taxpayer experience using functional, point of transaction surveys (e.g.,
automated surveys on the toll-free channel and Field Assistance Comment Card Surveys), following issue
resolution (e.g., Injured Spouse Customer Satisfaction surveys, the Appeals Customer Satisfaction Survey,
etc.), and at the end of filing season (e.g., W&I Taxpayer Experience Survey). Taken together, these
surveys provide a range of information about the taxpayer experience, including feelings about the IRS,
elements of satisfaction, and potential areas for improvement.
Given that different individuals may respond to similar circumstances in a myriad of ways — many of which
are unpredictable or inextricably linked to externalities — it is not feasible to develop a standard measure
for “taxpayer anxiety” that accurately reflects aspects of tax administration within IRS control. For
example, taxpayer anxiety may result from the taxpayer’s financial circumstances or temperament or from
tax law complexity.

TAS Response

IRS
Action

The IRS is committed to developing effective and meaningful measures by which to evaluate taxpayer
service and to conducting ongoing research to better understand taxpayers’ needs as part of the
comprehensive taxpayer experience strategy required by the TFA.
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N/A
TAS agrees that the IRS must develop feasible, effective, and meaningful measures to help guide its
decisions about how to interact with taxpayers. In deciding how to interact with taxpayers, the IRS should
consider that forcing taxpayers into digital services for transactions associated with high anxiety levels,
without providing for more personal services, is unlikely to satisfy them. TAS will continue to evaluate the
best method to measure and identify the types of interactions that require more personal services to help
the IRS better understand taxpayers’ needs.
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[1-8] Track the subject of taxpayer and practitioner complaints for each service channel to better
understand the customer’s satisfaction with actual usage of each service channel.

IRS Response

IRS does not agree to implement TAS recommendation.
Currently, overall satisfaction with IRS service channels is captured in the individual surveys administered
by various IRS organizations, and more generally in the Taxpayer Experience Survey. The IRS also receives
specific taxpayer complaints through Congress, the White House, the IRS Commissioner’s office, the
Department of Treasury, the Employee Conduct & Compliance Office, and TIGTA. The IRS tracks and
monitors these inquiries, which allows IRS leadership to timely and effectively address issues raised and
manage responses.
As outlined in the Internal Revenue Manual, each business operating division has an internal process to
handle taxpayer and practitioner complaints in real time. For example, employees are required to provide
supervisor contact information to taxpayers upon request and to fully document interactions with taxpayers
in case files for management review. The IRS also uses the Customer Early Warning System (CEWS), a
partnership with Accounts Management, Submission Processing, Contact Analytics, and a number of other
taxpayer-facing organizations, to identify potential service issue trends and elevate them for response.

TAS Response

IRS
Action

We view these mechanisms, along with proactive stakeholder engagement, quality/program reviews,
and employee feedback, as effective ways to identify trends in taxpayer concerns. Still, we continue to
evaluate the feasibility of other measures and metrics as part of the development of the comprehensive
taxpayer experience strategy required by the TFA.
N/A
Under the right to quality service, taxpayers have a right to speak to a supervisor about inadequate service.
Although each business operating division has its own internal process to handle taxpayer and practitioner
complaints in real time, these efforts are not coordinated nor are they properly studied Servicewide. The
IRS should conduct an agency-wide systemic review of complaints and responses to enable meaningful
oversight of organizational responsiveness. TAS will continue to monitor and verify actions the IRS takes
upon submission of the comprehensive report.
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TAS
Recommendation
TAS
Recommendation

[1-10] Coordinate the team developing the Servicewide return preparer strategy to ensure
consistency of strategies.

IRS
Response

It is crucial that the IRS develop measures that ensure its functions are truly focusing on taxpayer
service. This includes measures such as the rate of first contact resolution for each service channel and
better telephone Level of Service (LOS) measures. The IRS should consider revisiting existing telephone
LOS measures to improve transparency. Doing so might enable the IRS to identify gaps in performance
because the current LOS measure does not capture all calls to the IRS and insufficiently gauges what the
taxpayer experiences when making a telephone call.

IRS agrees to implement TAS recommendation in full.

IRS
Action

Development of the comprehensive taxpayer experience strategy includes identifying meaningful and
transparent measures to monitor the strategy’s effectiveness. While our objective is to improve on
and standardize existing measures across all IRS functions, we are still evaluating how best to achieve
this goal. As noted above, in December the IRS will submit to Congress a written report detailing the
comprehensive taxpayer experience strategy, organizational redesign, and training strategy developed
pursuant to the TFA.

Developing the comprehensive taxpayer experience strategy is a coordinated, agency-wide process. The
IRS is taking a holistic approach to taxpayer service that takes into consideration tax professionals, in
their dual roles as customers of IRS services and service providers to their clients (taxpayers).

TAS
Response

IRS Action

IRS agrees to implement TAS recommendation in part.

TAS Response

[1-9] Develop meaningful and transparent measures to monitor the success of all customer
service initiatives, including first contact resolution and more transparent telephone level of
service measures.

IRS
Response

Appendix 1

The IRS’s efforts to develop a comprehensive customer service strategy seem promising. It should be
noted that the development of a comprehensive customer service strategy would be incomplete without
addressing the service needs and preferences of practitioners and conducting research to determine which
service channels practitioners prefer for various service tasks.
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TAS
Recommendation

[1-11] Collaborate with TAS throughout the development of the comprehensive customer service
strategy required by the Taxpayer First Act.

IRS
Response

Appendix 1

IRS agrees to implement TAS recommendation in full.

IRS Action

Throughout the development of the comprehensive taxpayer experience strategy, the TFA Office core team
has collaborated extensively with all IRS business operating divisions and functions, including TAS. The
TFA Office is responsible for coordinating delivery of a comprehensive service strategy based on input from
an array of stakeholders, including taxpayers, tax professionals, IRS leadership, oversight organizations,
IRS employees, and the National Treasury Employees Union. The TFA Office core team is supported by a
small number of subject matter experts, including a senior member of the TAS organization.
In key ways, TAS plays an important role in developing the comprehensive taxpayer experience strategy.
As a member of the senior executive team, the National Taxpayer Advocate (NTA) sits on the Innovation
Advisory Council, a forum created specifically to allow senior executives and the TFA Office core team to
have an open dialogue about TFA deliverables on a biweekly basis. Once a month, the core team also
briefs senior executives about TFA developments at regularly-scheduled senior executive team meetings.
Moreover, the TFAO hosts a biweekly meeting with senior leaders designated as TFA points of contact by
each IRS function, including TAS. At these meetings, points of contact discuss significant TFA-related
issues.

TAS
Response

Outside of these frequent interactions, the TFA Office has taken additional steps to work with TAS to
develop the comprehensive taxpayer experience strategy. For example, a TFA core team member and the
Acting NTA met periodically to collaborate on key aspects of the taxpayer experience strategy. Likewise,
for one of its first listening sessions, the TFA core team met with TAS leadership and 78 Local Taxpayer
Advocates, who represent taxpayers from across the country. The TFA Office also participated in the
Low Income Taxpayer Clinic (LITC) annual conference, sponsored by TAS, and held a TFA round-table
discussion with LITC national leadership. Working with the Acting NTA’s staff, the TFA Office held two
listening sessions with the Taxpayer Advocacy Panel, a group of 75 citizen volunteers who advise the IRS
on how to improve our products, services, and customer satisfaction. Furthermore, with other members of
the senior executive team, the NTA is a key reviewer of the written report to Congress detailing the three
comprehensive strategies.
The National Taxpayer Advocate welcomes the IRS’s outreach efforts and collaboration with TAS. TAS
anticipates continued collaboration with the IRS and stands ready to assist in facilitating the effective
implementation of the future TFA comprehensive strategies.
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TAS
Recommendation

IRS agrees to implement TAS recommendation in full.

TAS
Response

TAS stands ready to assist the IRS in effectively implementing the taxpayer experience strategy,
organizational redesign, and training strategy being developed pursuant to the TFA and is ready to support
the IRS with TAS’s expertise acquired through decades of experience in interacting with and assisting
taxpayers and their representatives.

TAS
Recommendation

[1-13] Provide the necessary funding to the IRS for the adequate staffing, budget, and technology
needed to provide a robust, world class customer service experience.

IRS
Response

N/A – Congressional Recommendation

IRS
Action

As noted earlier, in December the IRS intends to deliver to Congress a combined report detailing the
comprehensive taxpayer experience strategy, organizational redesign, and training strategy developed
pursuant to the TFA. The report will include an implementation plan and cost estimates, with future
refinement to be provided in the out-years.

N/A

TAS
Response

IRS Action

[1-12] Couple the customer service strategy with an implementation plan, complete with cost
estimates for various initiatives.

IRS
Response

Appendix 1

N/A
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MSP #2: INFORMATION TECHNOLOGY MODERNIZATION: The IRS
Modernization Plan’s Goal to Improve the Taxpayer Experience Is
Commendable, But the IRS Needs Additional Multi-Year Funding to
Bring It to Fruition

PROBLEM
Aging IRS information technology (IT) infrastructure continues to plague the IRS and directly impact
taxpayers. To address the IRS’s failing IT infrastructure and its need for updated technology, the IRS
developed its Integrated Modernization Business Plan (Plan), which aims to improve “the taxpayer
experience, by modernizing core tax administration systems, IRS operations and cybersecurity.” While
this Most Serious Problem raises a few issues with the Plan, if implemented, the Plan would greatly
improve the IRS’s IT infrastructure, make tax administration more efficient, and enable the IRS to
provide better taxpayer service. While the Plan does not address all of the IRS’s IT issues, for the IRS
to make any progress in modernizing its systems, its efforts must be fully funded.

ANALYSIS
In April 2019, the IRS released the Plan and a related Companion Document to address various
components of the IRS IT strategy for the near future. This multi-year Plan will need to be further
updated to comply with all of the requirements of the Taxpayer First Act, but the Plan is a great
start, focusing in large part on updates to IRS systems to improve taxpayer experience and service.
The Plan’s success will largely depend on the funding it receives, and full, dedicated, multi-year
funding is needed for the Plan’s complete implementation. The IRS estimates the Plan will cost
approximately $2.3 to $2.7 billion overall, including $289.7 million spent in fiscal year (FY) 2019
and $300 million forecast for FY 2020. However, it will likely need more than $2 billion for the
remaining years to meet its estimated cost for total implementation. Without this full funding, the
IRS will fall short of its goals to modernize its systems and enhance taxpayer service.
A part of the IRS’s modernization will be major updates to IRS IT systems, which are some of
the oldest still in use in the federal government. However, IT modernization projects are massive
and generally span years. In order to be able to award funding for these projects, the IRS needs
consistent multi-year funding. For example, the Plan includes the IRS’s existing efforts to
standardize technology support for IRS business processes, creating an Enterprise Case Management
(ECM) system. Through ECM the IRS plans to create a simplified infrastructure, hopefully
eliminating the need to maintain or rebuild older IT systems. ECM is currently estimated to take
six years to develop and implement, so absent continued multi-year funding, the IRS will be unable
to make progress in its ECM efforts.
One concern TAS has with the Plan, is that while the Plan modernizes the Individual Master File
(IMF) by implementing Customer Account Data Engine (CADE) 2, which will help the IRS
provide better service and support to individual taxpayers, the Plan does not include modernization
of the Business Master File (BMF). This gap in the Plan could result in an inability for the IRS to
provide the same level of service to business taxpayers that it will provide to individual taxpayers.
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The IRS has been rolling out numerous services to improve taxpayer service in the past several
years and is looking at similar improvements to enhance taxpayer service in the near term. These
improvements can help address current issues with taxpayer services. For example, overwhelmed
phones can be aided by customer callback rollout, which allows taxpayers to request a call back
when an employee is free instead of waiting on hold. Taxpayers with minor issues that only require
a brief interaction with the IRS can use Webchat, freeing up the phone lines for customers who
need more in-depth assistance, which could help to reduce call waiting times. The IRS is trying to
roll out Secure Messaging, which allows taxpayers and IRS employees to exchange documentation
safely, securely, and quickly without having to use traditional channels like mail and fax. New and
improved online taxpayer accounts can securely provide information on amount of taxes owed,
payment options, and payment history, in addition to access to tax transcripts.

TAS RECOMMENDATIONS
[2-1] Modify the Plan to conform to the requirements of the TFA, by itemizing the anticipated
project costs and potential risks if the Plan is not fully funded.
[2-2] Conduct independent verification and validation of the updated plan to verify that it
will result in complete modernization of IRS IT systems, similar to the independent
verification and validation required in the TFA of the CADE 2 and ECM systems. The
IRS should include for all modernization projects a process and plan to release funding as
results are demonstrated in the programs relating to taxpayer and/or customer experience
improvements.
[2-3] Include in future modernization plans the modernization of the BMF system.
[2-4] Provide the IRS with additional dedicated multi-year funding to replace its aging IT
systems pursuant to a plan that sets forth specific goals and metrics and is evaluated
annually by an independent third party.

IRS NARRATIVE RESPONSE
We appreciate and agree with your support for full, consistent multi-year funding for the IRS
Integrated Modernization Business Plan (Modernization Plan), as well as adequate funding to
maintain and update existing systems. As the National Taxpayer Advocate (NTA) recognized, the
IRS has rolled out numerous services to improve taxpayer service in the past several years, with many
additional improvements included in the Modernization Plan.
We also welcome the NTA’s research and recognition that modernization of information technology
systems is central to achieving the IRS’s mission. In particular, we note the statement within the
NTA’s 2019 Annual Report to Congress that “improved customer service resulting from funding
the IRS’s modernization plans is likely to improve taxpayer trust of the IRS and, in turn, increase
voluntary compliance, increasing overall revenue for the federal government.”

134

Taxpayer Advocate Service

Appendix 1

Although they will take several years to fully implement, services such as customer callback, webchat,
secure messaging, case management, and many others will help improve the taxpayer experience, as
well as IRS employees’ and tax practitioners’ ability to provide efficient, high quality service. These
capabilities and others will remain priorities within the customer service strategy and information
technology strategic plan required by the Taxpayer First Act (TFA).
One of the key insights from the first year of the Modernization Plan was that a strong partnership
and frequent communications with oversight groups (such as GAO and Congressional staff)
reinforces IRS’s commitment to transparency and enhances our ongoing planning and execution.
We will continue to regularly report implementation progress, challenges, successes, costs, and risks
to Congress and other stakeholders, and generally welcome independent review of our plans as
recommended by the NTA.

TAS COMMENTS ON IRS NARRATIVE RESPONSE

TAS
Recommendation

IRS agrees to implement TAS recommendation in part.

TAS
Response

IRS Action

[2-1] Modify the Plan to conform to the requirements of the TFA, by itemizing the anticipated
project costs and potential risks if the Plan is not fully funded.

IRS
Response

TAS and IRS’s interests are aligned. There is no disagreement that the IRS needs to continue
to invest in information technology to better serve taxpayers. For the IRS to fully implement its
Modernization Plan and provide efficient, high-quality customer service, Congress needs to provide
sufficient funding.

As required by the TFA, the IRS is developing a multi-year strategic plan for its information technology
needs. This strategic plan will supplement the Modernization Plan with additional commentary, including
workforce needs, enterprise architecture concepts, and alignment with the IRS Strategic plan. The IRS
also updates the Modernization Plan at least annually, itemizing the expected costs and risks for each of
the programs within the plan.

We appreciate the IRS’s commitment to take these actions. This issue is further exacerbated by the
impact of COVID-19 and the IRS’s ability to work remotely with the necessary systems in place.
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TAS
Recommendation

IRS agrees to implement TAS recommendation in part.

Consistent with the Consolidated Appropriations Act of 2020 (PL 116-93), GAO is directed to conduct an
annual review of Business Systems Modernization (BSM) funded initiatives — i.e., the Modernization Plan.

TAS
Response

This independent assessment largely fulfills the intent of NTA’s recommendation; therefore, an additional
independent assessment will not be pursued. The IRS will rely upon this assessment, and act upon GAO’s
recommendations each year when it updates the Modernization Plan.
We understand the IRS’s desire to avoid an overlap of responsibilities, given limited funding. However, the
GAO annual review does not ensure a complete modernization of IRS IT; it is merely a review after the fact.
The IRS would benefit from developing a process and plan to release funding as results are demonstrated
in the programs relating to taxpayer and/or customer experience improvements.

TAS
Recommendation

IRS Action

[2-2] Conduct independent verification and validation of the updated plan to verify that it will
result in complete modernization of IRS IT systems, similar to the independent verification
and validation required in the TFA of the CADE 2 and ECM systems. The IRS should
include for all modernization projects a process and plan to release funding as results
are demonstrated in the programs relating to taxpayer and/or customer experience
improvements.

IRS
Response

Appendix 1

[2-3] Include in future modernization plans the modernization of the BMF system.

IRS
Action

We agree with the importance of the Business Master File (BMF) and continued modernization of the
business taxpayer experience in parallel with improvements to the individual taxpayer experience. The
IRS continues to make improvements for business taxpayers in fiscal years 2019 and 2020, including
customer callback on the employment tax phone application, integration of BMF data with ECM, and digital
communication pilots with several types of individual, business, and tax-exempt customers. With the
limited resources available for modernization of those programs already prioritized by the organization,
modernization of the BMF will not be considered at this time.

N/A

TAS
Response

IRS Response

IRS does not agree to implement TAS recommendation.

We ask that the IRS keep open the possibility of modernizing its BMF system.
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TAS
Recommendation

[2-4] Provide the IRS with additional dedicated multi-year funding to replace its aging IT systems
pursuant to a plan that sets forth specific goals and metrics and is evaluated annually by an
independent third party.

IRS
Response

N/A – Congressional Recommendation

IRS
Action

N/A

TAS
Response

Appendix 1

N/A
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MSP # 4: PROCESSING DELAYS: Refund Fraud Filters Continue to Delay
Taxpayer Refunds for Legitimately Filed Returns, Potentially Causing
Financial Hardship

PROBLEM
The IRS has designed a number of filters to assist in the detection and prevention of non-identity
theft (non-IDT) refund fraud (the Pre-Refund Wage Verification Hold Program or PRWVH).
Despite improvements to this program for the 2019 filing season, issues persisted that affected both
taxpayers and TAS, including: delays in releasing legitimate refunds, false positive rates (FPR) as
high as 71 percent, and inadequate information as to the reasons for refund delays and what steps
taxpayers can take to expedite the process.

ANALYSIS
Taxpayers whose returns are selected into the non-IDT refund fraud program often experience delays
in receiving the refunds claimed on their original returns. About a quarter of the returns selected by
a new filter for the 2019 filing season took more than 40 days to be processed. This delay was due in
part to the Social Security Administration’s (SSA) slow transmittal of paper Form W-2 information,
which is used to verify information on returns. Further, nearly half the legitimate returns that
comprise the 71 percent FPR took more than four weeks to be processed. Additionally, out of a
review of 309 TAS PRWVH case receipts between August 25 and August 31, 2019, 236 waited an
average of 141 days from the date the returns were filed to be screened and determinations made
that the information on the returns could not be verified. While it is essential for the IRS to prevent
fraud and protect revenue, these processing delays caused a financial hardship for many taxpayers.
Compounding taxpayers’ frustration is that not all taxpayers whose refunds are held as part of the
non-IDT refund fraud program receive the same periodic update notices. When taxpayers do receive
a letter, it does not always provide guidance as to what they can do to expedite the process. The
financial hardship caused by refund delays, along with inadequate IRS notices, contributed to a 405
percent increase in TAS non-IDT refund fraud inventory from January 1 through September 30,
2019, compared with the same timeframe in 2017.

TAS RECOMMENDATIONS
[4-1] Work with SSA to speed up the transmission of paper W-2 data to earlier in the year.
[4-2] Identify acceptable FPR and Operational FPR ranges each year as part of its refund fraud
projections.
[4-3] Continue to learn from the returns that were part of the FPR to further refine the filters
and continually work to lower the false positive rate.
[4-4] Increase RIVO staffing to improve the processing time for validating information on
returns, and assigning returns to a compliance stream for further treatment.

138

Taxpayer Advocate Service

Appendix 1

[4-5] Send an interim letter every 60 days to all taxpayers whose returns it is holding in the
PRWVH.
[4-6] Revise Letter 4464C initial contact notice instructing taxpayers to review their returns
to verify the income and withholding reported is accurate and correct, and if a mistake is
identified, to file an amended return.
[4-7] Instruct RIVO to send Letter 86C, Referring Taxpayer Inquiry/Forms to Another
Office, informing taxpayers that it has referred their return to Another IRS function, and
providing them with the name of the specific function and contact information.

IRS NARRATIVE RESPONSE
We appreciate your support of the IRS goals of detecting and mitigating refund fraud while
working to decrease burden on taxpayers. As you note, the process for resolving cases of fraud can
be complicated for some taxpayers. Roughly 98 percent of refund returns are not selected by fraud
filters. The remaining 2 percent often have reported information that may not adhere to known
patterns and may not have the information returns needed to validate reported amounts. Without
proper validation the IRS risks issuing improper refunds.
The IRS and the Social Security Administration (SSA) are collaborating to enhance operations
in both agencies, including reducing the processing time of paper Forms W-2, Wage and Tax
Statement, which is a driver in the longer resolution time for some non-identity theft (IDT) cases.
The False Positive Rate (FPR) calculation for 2019 is based on about 2.5 million refund returns
that initially triggered the fraud filters and were held for additional review. The IDT filters detected
roughly two million of these returns, and first-party fraud filters identified the remaining 500,000.
We subsequently released over half of these returns after receiving valid third-party data or upon
authentication of the actual taxpayer. As you note, the operational FPR specific to the first-party
fraud population improved, decreasing from 72 percent to 55 percent in one year. Another factor
reducing case resolution times is the amount of manual work required to validate third-party returns
and route cases to the proper workstream. We continually explore ways to refine processes and
identify opportunities to improve the taxpayer experience. The IRS is working on efforts to improve
case resolution, including automation of manual processes as well as adding more resources to reduce
processing times.
The IRS agrees that keeping taxpayers informed of their case status is important and we have made
many of the changes recommended by TAS, including providing taxpayers a status update every
60 days when they are in a pre-refund wage verification hold, ensuring we send an initial contact
notice to taxpayers in a timely manner, and updating the initial contact notice to instruct taxpayers
to review their returns, verify they are accurate, and submit an amended return if necessary. These
actions ensure taxpayers are kept aware of their case status and the options available to review and
amend returns to expedite processing.
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TAS COMMENTS ON IRS NARRATIVE RESPONSE

TAS
Recommendation

IRS agrees to implement TAS recommendation in full.

TAS
Response

IRS Action

[4-1] Work with SSA to speed up the transmission of paper W-2 data to earlier in the year.

IRS
Response

TAS will continue to work with the IRS to ensure that the refund fraud program achieves its
objective of protecting revenue while minimizing the burden on taxpayers who have filed legitimate
returns. The IRS’s collaboration with the Social Security Administration to obtain paper W-2s
earlier in the filing season will allow it to verify information on returns more quickly, thereby
reducing the time for which legitimate returns will be held. The IRS’s shift from manual to
automated processes should also help the IRS reduce processing times. TAS will continue to assist
in identifying instances where such process improvements would be useful. Where the IRS cannot
reduce processing times further, TAS will advocate that the IRS reduce its FPR and its Operational
FPR. The IRS’s commitment to send 60-day notices to all taxpayers who have had their returns held
for additional review provides more transparency to taxpayers regarding the status of their returns
and what, if anything, they can do to assist in the process. TAS and the IRS will continue to work
together to identify even more opportunities where communication with taxpayers can be enhanced
and more information regarding the status of taxpayer refunds can be provided, thereby fully
observing a taxpayer’s right to be informed.
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In 2019, the IRS established a working group with SSA focused on opportunities to mitigate fraud through
information sharing, analytics, and risk management. One sub-group focuses specifically on wage
reporting and efficient sharing of information to combat fraud.
Also, as part of the Taxpayer First Act, requirements or thresholds for businesses to electronically file
information returns such as the Form W-2 were lowered. Currently, companies filing more than 250
Forms W-2 are required to electronically file. In 2021, the threshold drops to 100 Forms W-2. By 2022,
businesses that file more than 10 Forms W-2 will be required to electronically file. This change will
result in a sharp decrease in the number of paper Forms W-2 that must be transcribed by the SSA before
transmission to the IRS.
Both the IRS’s efforts to work with the SSA and the provision in the Taxpayer First Act that authorizes the
IRS to require more employers to file W-2s electronically will undoubtedly result in more information getting
to the IRS sooner, thereby resulting in returns being verified faster. TAS will continue to work with the IRS
to identify ways in which the IRS can obtain more information earlier in the filing season.
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TAS
Recommendation

[4-2] Identify acceptable FPR and Operational FPR ranges each year as part of its refund fraud
projections.

IRS
Response

Appendix 1

IRS agrees to implement TAS recommendation in part.

IRS Action
TAS
Response

TAS looks forward to continuing to work with the IRS on identifying the appropriate balance between
protecting revenue and reducing burden on taxpayers who file legitimate returns by lowering both the FPR
and the Operational FPR, particularly in circumstances where processing times cannot be reduced.

TAS
Recommendation

[4-3] Continue to learn from the returns that were part of the FPR to further refine the filters and
continually work to lower the false positive rate.

IRS agrees to implement TAS recommendation in full.

TAS
Response

IRS Action

The IRS continues to explore ways to improve the FPR. As TAS notes, the FPR dropped by 10 percent in
one year and the speed of resolution increased. To the extent we are able to improve models and more
effectively separate out true and false positives, we will explore scenarios resulting in further decreases
in FPR. As more information returns are e-filed, resolution times are expected to continue to decrease.
The IRS continues to strive to minimize the burden of these detections while protecting taxpayers
and government revenue from the risks posed by third-party data breaches and highly sophisticated
cybercriminals.

IRS
Response

Every year the IRS examines different fraud scenarios and their impact on taxpayers, revenue protected,
false detections, and IRS workload to set refund fraud projections, including a projected False Positive
Rate (FPR).

The IRS continually evaluates changes in the tax system and makes improvements to our refund fraud
detection methods, including refining our filters. We continue to improve the filters using a variety of
methodologies, algorithms, data sets, and techniques to help stay ahead of fraudsters. We evaluate
and monitor the performance of each filter on a weekly basis and adjust filters that are not performing
as expected. We apply lessons learned from confirmed cases and consider emerging trends. We will
continue to rebuild and refresh our filters and models each year to better detect emerging schemes, taking
into account historical patterns. We continually explore ways to improve the false positive rate while
ensuring protection to legitimate taxpayers’ accounts.

TAS will continue to work with the IRS to identify the appropriate balance between revenue protection,
FPRs, and processing times.
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TAS
Response

The additional hiring in RIVO, depending on the level, will help reduce processing times and will address
RIVO’s limited resources. TAS will continue to advocate that the IRS adopt automated processes where
possible while reducing processing times for its manual work and thus reducing processing times across
the board.

TAS
Recommendation

[4-5] Send an interim letter every 60 days to all taxpayers whose returns it is holding in the
PRWVH.

IRS
Response

TAS
Recommendation
IRS Action

The IRS is hiring additional staff in the Return Integrity Verification Operation (RIVO). In addition, we
continually explore ways to enhance processes to improve the taxpayer experience, such as automating
manual processes to reduce process times. Automation is contingent on Information Technology
resources.

IRS agrees to implement TAS recommendation in full.

IRS
Action

IRS agrees to implement TAS recommendation in full.

The IRS has implemented changes to provide taxpayers in the Pre-Refund Wage Verification Hold Program
(PRWVH) a status letter every 60 days.

TAS
Response

[4-4] Increase RIVO staffing to improve the processing time for validating information on returns,
and assigning returns to a compliance stream for further treatment.

IRS
Response

Appendix 1

Ensuring that taxpayers receive a status letter every 60 days will appropriately observe the taxpayers’ right
to be informed, ensuring that taxpayers are aware of the status of their return and what steps they can
take to resolve the issue causing the delay.
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TAS
Recommendation

[4-6] Revise Letter 4464C Initial Contact Notice instructing taxpayers to review their returns to
verify the income and withholding reported is accurate and correct, and if a mistake is
identified, to file an amended return.

IRS
Response

IRS agrees to implement TAS recommendation in full.

IRS
Action

We have revised Letter 4464C to instruct taxpayers to review their returns, verify they are accurate, and
submit an amended return if necessary.

TAS
Response

TAS is working with the IRS to include necessary revisions to Letter 4464C. These revisions recommend
taxpayers review their returns and all income information statements to ensure all income and withholding
matches the information reported on the return and what to do if there is a discrepancy. This will assist in
hastening the receipt of their refunds.

TAS
Recommendation

Appendix 1

[4-7] Instruct RIVO to send Letter 86C, Referring Taxpayer Inquiry/Forms to Another Office,
informing taxpayers that it has referred their return to another IRS function, and providing
them with the name of the specific function and contact information.

IRS
Action

The IRS agrees that keeping taxpayers informed of their case status is important; however, with our
systemic Questionable Return Program (QRP) process, we are unable to provide specific contact
information regarding the site/employee at this time. Although not issuing the Letter 86C, RIVO will
collaborate with other functions to encourage a timely issuance of their initial contact letter after receipt
of the referral. RIVO has also implemented an interim letter process for QRP referrals to the Automated
Questionable Credit.

N/A

TAS
Response

IRS Response

IRS does not agree to implement TAS recommendation.

TAS will continue to work with RIVO to identify opportunities where the taxpayer can be better informed as
to the status of his or her return, including its assignment to another IRS workstream for further review and
analysis.
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MSP #5: FREE FILE: Substantial Free File Program Changes Are Necessary to
Meet the Needs of Eligible Taxpayers

PROBLEM
To increase electronic filing (e-filing), the IRS partners with Free File, Inc. (FFI), a group of
private-sector tax return preparation software providers, to offer free federal tax preparation software
products accessible through IRS.gov to approximately 105 million eligible taxpayers. While the
rate of e-filing has approached 90 percent for tax year 2018 individual returns, less than two percent
(or about 2.5 million returns) were filed using Free File program software products. In addition,
data on repeat usage suggests that taxpayers who use Free File have generally been dissatisfied with
it. Among taxpayers who used Free File software in 2017, nearly half (47 percent) did not use Free
File software again in 2018. Based on issues raised by ProPublica, an assessment of the program by
MITRE Corporation, and previous concerns raised by the Taxpayer Advocate Service, the National
Taxpayer Advocate believes that the current program is not promoting the best interests of taxpayers.
FFI member companies are steering eligible taxpayers away from their Free File program software
products and toward their commercial products. In addition, cross-marketing of fee-based services
on Free File program software can confuse taxpayers and gives the impression of IRS endorsement.
Moreover, the low usage rate of the program proves that the program is not meeting the needs and
preferences of eligible taxpayers. Finally, the IRS does not perform routine quality testing of the Free
File program software.

ANALYSIS
The MITRE 2019 Free File report confirmed the ProPublica allegations that many members
prevented taxpayers from finding their free software services by using a coding device to hide Free
File services from internet search results or buying ads that directed taxpayers towards their fee-based
software products. FFI members also continue to market paid services, such as paid state tax filing
services, to taxpayers who use their free services. The National Taxpayer Advocate believes that
these deceptive practices violate the intent of the agreement between FFI and the IRS and create the
illusion of the IRS endorsing these products. The IRS should prohibit such practices, which allow
FFI members to capitalize on taxpayers’ confusion, impinging on taxpayers’ right to be informed and
to quality service.
The MITRE 2019 Free File Report argues that the reason for the low usage rate of the program
is that many taxpayers prefer to use other return preparation methods. The National Taxpayer
Advocate believes that poor usage is attributable to little guidance and software options available to
taxpayers when using the Free File program, which results in taxpayers selecting Free File software
that lacks capability to prepare their returns. Only four of the 11 FFI members offer services to
taxpayers of all ages, and even these have restrictions based on the taxpayer’s state of residence,
income, or eligibility for the Earned Income Tax Credit. Four other FFI members have age
limitations that start before the age of 60, and only one FFI member provided Free File software in
another language (Spanish). The National Taxpayer Advocate believes that the IRS should ensure
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that the agreement provides an easy, assessable Free File platform for taxpayers to protect their right
to be informed, to quality service, and to a fair and just tax system.
Finally, the MITRE 2019 Free File Report found that the IRS provides adequate oversight, but the
National Taxpayer Advocate believes that the IRS should do more to protect taxpayer rights. For
example, the IRS does not take sufficient steps to evaluate the quality of the return preparation in
the Free File program. The IRS should conduct more quality testing of the software and survey
taxpayers on their experiences to protect taxpayers’ right to quality service.

TAS RECOMMENDATIONS
[5-1]	Explicitly prohibit the use of special coding by FFI members to exclude Free File program
software from organic searches on search engines.
[5-2]	Collaborate with the National Taxpayer Advocate and the FFI member companies to
determine the best way to eliminate confusion between Free File program products and
other non-program free software offered by FFI members.
[5-3]	Collaborate with the National Taxpayer Advocate as it responds to the MITRE 2019 Free
File Report recommendations.
[5-4]	Conduct research to determine why taxpayers eligible to use the Free File program,
particularly economically disadvantaged and underserved populations, chose their
method of return preparation, including fee-based methods.
[5-5]	Develop actionable goals for the Free File program before entering into a new agreement
that, among other things, provide targeted use percentages aimed to substantially
increase taxpayer usage and increase the percentage of taxpayers who continue to use the
program from year to year.
[5-6]	Work with the National Taxpayer Advocate to create measures evaluating taxpayer
satisfaction with the Free File program and test each return preparation software’s ability
to complete various forms, schedules, and deductions.
[5-7]	Conduct customer satisfaction surveys and routine quality testing of each Free File
program software product to determine clarity of prompts, accuracy of preparation, ease
of navigation, and coverage of forms and schedules.
[5-8]	Redesign the Free File Software Lookup Tool to better direct taxpayers to software
providers that best meet their circumstances.
[5-9]	Provide more Free File program options for ESL taxpayers.
[5-10]	Prepare an advertising and outreach plan to make taxpayers, particularly in underserved
communities, aware of the Free File program.
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[5-11]	Mandate that the IRS, in consultation with the National Taxpayer Advocate, submit a
report to Congress by June 30, 2020, summarizing the actions it has taken to address the
recommendations made by the MITRE 2019 Free File report as well as recommendations
made by the National Taxpayer Advocate herein to improve the Free File program by
Filing Season 2021.
[5-12] Direct the IRS to set a goal of increasing the usage rate of the Free File program to a
significantly higher yet attainable level (e.g., ten percent of the 70 percent of taxpayers
eligible to use the program) and a goal of increasing the retention rate to 75 percent of
taxpayers who used Free File in the preceding year and, if those goals are not attained
by 2025, to replace Free File with an alternative approach to make tax software available
to taxpayers at no or low-cost, including through the use of sole-source or multi-source
contracts with tax software companies.

IRS NARRATIVE RESPONSE
The IRS continues to look for opportunities to support the improvement and growth of the Free File
program. For the 2019 filing season, more than 2.8 million taxpayers chose Free File to file their
returns, a 5.6 percent increase over 2018 and an 8 percent increase over 2017. This public-private
partnership represents an additional choice for eligible taxpayers to file their tax return for free. The
IRS believes that taxpayers should have a choice in filing options and should be educated in those
options. The IRS promotes options that result in an accurate tax return filing. We are committed
to providing taxpayers with viable options and tools for tax return preparation and filing, including
free services, that help them effectively meet their tax obligations — whether online, as currently
supported by Free File, or in-person, as supported by the Volunteer Income Tax Assistance and Tax
Counseling for the Elderly programs and by Free File Fillable Forms.
Free File objectives – We continue to identify opportunities and implement changes that increase
awareness and understanding of the Free File program as well as available Free File offers. When
Free File launched in 2003, it was one of the few free do-it-yourself options for low-income taxpayers
and less than 50 percent of all individual tax returns were filed electronically. More than 55 million
returns have been filed using Free File since its inception and there are now many free do-it-yourself
choices for taxpayers. Most major software providers, in addition to participating in Free File, also
offer some form of free tax preparation software and e-filing outside of this partnership. While Free
File was originally envisioned as a free federal tax return method, the program has grown to include
many free state options. This year, four participating Free File members offer free state returns in all
states with an income tax.
Eligible taxpayers – We continue to work with Free File providers and have made improvements
to meet taxpayer needs in underserved populations such as the elderly, low income, and English as
a second language communities. Now 33 percent of Free File, Inc. (FFI) providers offer Free File
software to taxpayers of any age, and there is at least one free federal and state return option for all
taxpayers of any age who have an income of $69,000 or less. Using the Free File software look-up
tool will easily generate results to determine if the taxpayer is eligible to file his or her tax return for
free. Taxpayers whose income exceeds $69,000 may use Free File Fillable Forms, which are available
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to anyone regardless of age, income, or any other criteria. In addition, for the 2020 filing season, two
FFI members are offering Free File software in Spanish.

TAS COMMENTS ON IRS NARRATIVE RESPONSE
The IRS Free File Program has made significant improvements since the 2019 annual report went to
print. Most importantly, the December 26, 2019, addendum to the Memorandum of Understanding
(MOU) prohibited FFI’s previous questionable marketing practices that received widespread press
coverage and congressional inquiries. The addendum also required naming conventions for Free
File program products that will eliminate much confusion between Free File program products and
non-program products. In addition, the IRS has agreed to collaborate with TAS on the following:
(1) further eliminating taxpayer confusion on differentiating between program and nonprogram
products, (2) improving the taxpayer experience, and (3) implementing MITRE’s recommendations.
TAS understands that the IRS has the authority to test the Free File program products beyond
the Assurance Testing System (ATS) for Modernized e-File (MeF) Individual Tax Returns that
it currently performs on all private sector products. The Free File program is a contractual
arrangement between the IRS and FFI, and the terms are periodically updated. In addition,
taxpayers can access the Free File program products through the IRS website, and the products now
use the naming convention “IRS Free File Program delivered by (company name or product name).”
Therefore, it is reasonable for taxpayers to assume that the IRS endorses the products and that it has
tested the products’ content (in addition to technological compatibility).
Finally, the December 2019 addendum provides that FFI will conduct random surveys of successful
Free File users. However, the IRS should take a more proactive role in the development and
methodology of such surveys. Allowing the industry to develop and conduct the surveys and
merely report the findings to the IRS on a quarterly and annual basis does not go far enough. The
IRS should have the authority to approve the language of the survey questions as well as the survey
methodology.
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TAS
Recommendation
IRS Action
TAS
Response

The IRS has addressed the previous questionable marketing practices in the recent addendum to the MOU
with FFI.

[5-2] Collaborate with the National Taxpayer Advocate and the FFI member companies to
determine the best way to eliminate confusion between Free File program products and
other non-program free software offered by FFI members.

IRS agrees to implement TAS recommendation in full.

IRS Action

The IRS recognized there were inconsistencies in approaches by the member companies regarding web
searches. As with other changes to the program, this specific change was made in an addendum to the
Memorandum of Understanding (MOU) signed on December 26, 2019 stating “FFI Members are prohibited
from engaging in any practice that would cause the Member’s Free File Landing Page to be excluded from
an organic internet search. Each FFI Member shall standardize the naming of its Free File offer listed on
the IRS Free File Website and the Member Free File Landing Page so taxpayers can link to the Member’s
Free File Landing Page from organic searches.”

TAS
Recommendation

IRS agrees to implement TAS recommendation in full.

IRS
Response

[5-1] Explicitly prohibit the use of special coding by FFI members to exclude Free File program
software from organic searches on search engines.

IRS
Response

Appendix 1

The IRS, in conjunction with FFI, implemented a revised naming convention to bring more clarity to the
Free File software products. The recently signed MOU addendum requires all Free File members to name
their Free File products “IRS Free File Program delivered by (company name or product name)”. The same
naming convention is in place on each member’s Free File landing page, as well as the IRS.gov/FreeFile
website. Taxpayers will readily see when they are using a Free File product because it uses this new
naming convention.

TAS
Response

The IRS will collaborate with stakeholders, including the NTA, to better understand the taxpayer experience
differentiating between the IRS and member websites and find a means to measure and track customer
satisfaction within the limited IRS budget.
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We agree that the new required naming convention will benefit taxpayers and prevent unnecessary
confusion. We look forward to collaborating with the IRS to better understand the taxpayer experience and
address any remaining taxpayer confusion.
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TAS
Recommendation

[5-3] Collaborate with the National Taxpayer Advocate as it responds to the MITRE 2019 Free File
Report recommendations.

IRS
Response

IRS agrees to implement TAS recommendation in part.

IRS
Action

We continue to review recommendations from the MITRE 2019 Free File report. We will collaborate
with stakeholders, including the NTA, to collect input for our consideration when implementing MITRE’s
recommendations.

TAS
Response

We look forward to collaborating with the IRS on the implementation of MITRE’s recommendations.

TAS
Recommendation

[5-4] Conduct research to determine why taxpayers eligible to use the Free File program,
particularly economically disadvantaged and underserved populations, chose their method
of return preparation, including fee-based methods.

IRS
Response

IRS agrees to implement TAS recommendation in full.

IRS
Action

The IRS recognizes there is a need to better understand why taxpayers make the choices they do. A
behavioral and awareness study will be undertaken to further explore decisions needed for the program.

TAS
Response

Appendix 1

The IRS has committed to conduct the recommended research on taxpayers, including the economically
disadvantaged and underserved populations, on why they choose different methods of preparation.
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TAS
Recommendation

[5-5] Develop actionable goals for the Free File program before entering into a new agreement
that, among other things, provide targeted use percentages aimed to substantially increase
taxpayer usage and increase the percentage of taxpayers who continue to use the program
from year to year.

IRS
Response

IRS agrees to implement TAS recommendation in part.

IRS
Action

We agree to study the issue and use data gathered this year, in addition to customer and stakeholder
input, to determine the appropriate goals prior to negotiating a new agreement.

TAS
Response

The IRS has committed to develop appropriate goals before renegotiating a new agreement with FFI. We
recommend the IRS develop goals that include targeted use percentages aimed at substantially increasing
both taxpayer usage and the percentage of taxpayers who continue to use the program from year to year.

TAS
Recommendation

[5-6] Work with the National Taxpayer Advocate to create measures evaluating taxpayer
satisfaction with the Free File program and test each return preparation software’s ability to
complete various forms, schedules, and deductions.

IRS
Response
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IRS agrees to implement TAS recommendation in part.

IRS Action

The IRS agrees to evaluate taxpayer satisfaction with the Free File program and use those results to
improve Free File. To that end, in the MOU addendum from December 2019, FFI agreed to begin a survey
process for successful Free File users. This is the first step of an iterative process to survey taxpayers
regarding their customer experience and satisfaction.
All commercial versions of software that electronically file returns go through the Assurance Testing
System (ATS) for Modernized e-File (MeF) Individual Tax Returns to make sure the basic computations are
correct. Free File products are identical to the basic product software partners offer in the commercial
marketplace. The IRS disagrees with testing software products using taxpayer scenarios. The IRS does
not perform, and has no authority to perform, testing on private-sector products, of which Free File is a
subset.

TAS Response

We established an online email address and are responding to taxpayer inquiries, as well as identifying
common issues to consider as improvement opportunities for the Free File program.
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The IRS has the authority to test the Free File program products beyond the Assurance Testing System
(ATS) for Modernized e-File (MeF) Individual Tax Returns that it currently performs on all private sector
products. The Free File program is a contractual arrangement between the IRS and FFI, and the terms are
periodically updated. In addition, taxpayers can access the Free File program products through the IRS
website, and the products now use the naming convention “IRS Free File Program delivered by (company
name or product name).” Therefore, it is reasonable for taxpayers to assume that the IRS endorses the
program products and performs testing of the products’ content (in addition to technological compatibility).
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TAS
Recommendation

IRS agrees to implement TAS recommendation in part.

The recent MOU addendum states: “…FFI members shall use a statistically valid methodology to randomly
select and uniformly survey taxpayers who successfully e-filed a tax return through the Free File program.
This is the first step of an iterative process to survey taxpayers regarding their customer experience and
satisfaction.” The IRS will receive quarterly and annual findings from this process to help inform future
decisions.

TAS Response

IRS agrees to implement TAS recommendation in full.

IRS Action

[5-8] Redesign the Free File Software Lookup Tool to better direct taxpayers to software providers
that best meet their circumstances.

The current Free File Software Lookup Tool allows taxpayers to enter criteria such as age, adjusted gross
income, state of residence, and Earned Income Tax Credit or military pay received. The combinations of
these criteria identify the specific companies that provide products to best fit the taxpayer’s needs. We
are in the process of improving this tool to better direct taxpayers to software providers. We expect these
improvements to be made available in early summer 2020.

TAS Response

The December 2019 addendum provides that FFI will conduct random surveys of successful Free File
users. However, the IRS should take a more proactive role in the development and methodology of such
surveys. Allowing the industry to develop and conduct the surveys and merely report the findings to the
IRS on a quarterly and annual basis does not go far enough. The IRS should have the authority to approve
the language of the survey questions as well as the survey methodology.

TAS
Recommendation

While the IRS and FFI currently require a minimum listing of core Forms 1040 and schedules, most
participating companies go beyond this requirement and offer nearly all available Forms 1040 and
schedules. Participating companies guarantee the calculations performed by the federal Free File offering.

IRS
Response

IRS Action

[5-7] Conduct customer satisfaction surveys and routine quality testing of each Free File
program software product to determine clarity of prompts, accuracy of preparation, ease of
navigation, and coverage of forms and schedules.

IRS
Response

Appendix 1

The IRS is taking the recommended action to improve the Free File Software Lookup Tool. Taxpayers
have a right to quality service and the IRS’s provision of a useful tool to assist taxpayers in choosing the
appropriate program product will improve the overall taxpayer experience.
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TAS
Recommendation
IRS
Response
IRS
Action

For the 2020 filing season, two FFI members are offering Free File software in Spanish. We appreciate
the NTA’s perspective that the program is helpful enough to expand the program to non-English speaking
taxpayers.

TAS
Response

Two program software products offered in Spanish are a good start. We encourage the IRS to work with
FFI to offer program products in other common languages. For example, IRS.gov provides tax information
in Spanish, Mandarin Chinese, Korean, Russian, and Vietnamese.

TAS
Recommendation

[5-10] Prepare an advertising and outreach plan to make taxpayers, particularly in underserved
communities, aware of the Free File program.

IRS agrees to implement TAS recommendation in part.

IRS Action

IRS agrees to implement TAS recommendation in part.

The IRS welcomes ideas from the NTA to increase awareness of the Free File program among underserved
populations. The IRS does not have marketing funds to pursue an advertising campaign to increase Free
File program awareness. However, we are building onto our communications plan to increase program
awareness. The IRS issues a multitude of traditional news releases and social media promotions that
include key messages about Free File on IRS.gov, as well as references in the Form 1040 instructions.

TAS
Response

[5-9] Provide more Free File program options for ESL taxpayers.

IRS
Response

Appendix 1

We understand that the IRS has no funds to pursue an advertising campaign, and we welcome the
opportunity to collaborate with the IRS on additional ways to increase taxpayer awareness of the Free File
program.
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TAS
Recommendation
IRS
Response

N/A – Congressional Recommendation

IRS
Action

N/A

N/A

IRS
Response

N/A – Congressional Recommendation

IRS
Action

[5-12] Direct the IRS to set a goal of increasing the usage rate of the Free File program to a
significantly higher yet attainable level (e.g., ten percent of the 70 percent of taxpayers
eligible to use the program) and a goal of increasing the retention rate to 75 percent of
taxpayers who used Free File in the preceding year and, if those goals are not attained
by 2025, to replace Free File with an alternative approach to make tax software available
to taxpayers at no or low-cost, including through the use of sole-source or multi-source
contracts with tax software companies.

N/A

TAS
Response

TAS Recommendation

[5-11] Mandate that the IRS, in consultation with the National Taxpayer Advocate, submit a
report to Congress by June 30, 2020, summarizing the actions it has taken to address the
recommendations made by the MITRE 2019 Free File report as well as recommendations
made by the National Taxpayer Advocate herein to improve the Free File program by Filing
Season 2021.

TAS
Response

Appendix 1

N/A
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MSP #6: RETURN PREPARER STRATEGY: The IRS Lacks a Comprehensive
Servicewide Return Preparer Strategy

PROBLEM
Considering that about 80 million tax year 2018 individual tax returns were prepared by
return preparers, and preparers interact with most functions of the IRS, the development of a
comprehensive return preparer strategy is long overdue. In 2019, the IRS developed a preparer
misconduct study in response to a 2018 recommendation by the Treasury Inspector General for
Tax Administration. However, preparer misconduct issues are only one component of a truly
comprehensive Servicewide return preparer strategy. In addition to addressing misconduct issues,
the National Taxpayer Advocate recommends that the IRS develop a comprehensive strategy with
the following components:
■

Emphasize the taxpayer’s right to retain representation;

■

Encourage return preparer competency within the bounds of its authority;

■

Address the current lack of transparency in preparer fees;

■

Incorporate a comprehensive taxpayer education campaign;

■

Restrict access to confidential taxpayer information on online applications to only those
preparers over whom the IRS has oversight authority; and

■

Track preparer noncompliance data by type of preparer.

ANALYSIS
Millions of taxpayers choose to interact with the IRS through their representatives, making them
a vehicle for taxpayer compliance. However, currently there are no competency or licensing
requirements for federal unenrolled tax return preparers. While the IRS does not have the authority
to impose minimum competency requirements, it still has tools to encourage preparers to improve
the quality of their return preparation services. In addition, the lack of transparency in preparation
and filing fees at the outset of the preparation engagement prevents taxpayers from comparison
shopping or even from predicting the cost before entering into the transaction. Further, because
the IRS does not have the resources to maintain widespread geographic presence to enforce preparer
requirements, it must empower taxpayers to protect themselves through a comprehensive taxpayer
education campaign.
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TAS RECOMMENDATIONS
[6-1 through 6-8]
The National Taxpayer Advocate recommends that the IRS develop a comprehensive
servicewide return preparer strategy that:
1. References the taxpayer’s right to retain representation in the mission of the strategy.
2. Increases preparer competency through outreach and education to preparers before
any detection of noncompliance.
3. Requires disclosure of fees charged in connection with the preparation and filing of
tax returns and enforce such requirements.
4. Includes a comprehensive public education campaign, particularly to low-income
and other taxpayer populations that are vulnerable to unskilled and unethical
preparers. Such a campaign should provide information to taxpayers about preparer
roles, responsibilities, requirements, and reporting misconduct.
5. Limits access to confidential taxpayer information through online applications to
only those preparers over whom the IRS has oversight authority.
6. Routinely tracks preparer noncompliance data by type of designation.
7. Collaborates with TAS in the development of the comprehensive servicewide return
preparer strategy.
8. Incorporates service to return preparers into the comprehensive taxpayer service
strategy mandated by the Taxpayer First Act, because return preparers are customers
of the IRS and important vehicles of taxpayer compliance.
[6-9] The National Taxpayer Advocate recommends that Congress amend Title 31, § 330 of
the U.S. Code to authorize the Secretary to establish minimum standards for federal tax
return preparers.

IRS NARRATIVE RESPONSE
Return preparers play a critical role in our tax system, preparing 60 percent of all tax returns filed.
While the majority of these preparers make good faith efforts to comply with the law and help
their clients to do the same, even one unscrupulous preparer can cause significant harm to both
taxpayers and the tax system. Our goal at the IRS is to address preparer noncompliance as quickly
and efficiently as possible. We employ a multi-faceted and multi-functional approach to support and
monitor preparers to ensure the accuracy of the returns they prepare. This includes, but is not limited
to, diverse efforts such as criminal investigations and injunctions; visits conducted before, during, and
after filing season; correspondence outreach; and other actions. However, our efforts are limited by
both our lack of legislative authority to regulate return preparers and our limited resources.
In July 2018, the Treasury Inspector General for Tax Administration (TIGTA) issued a report
(Reference Number: 2018-30-042) for an audit conducted to determine whether IRS procedures,
guidelines, and policies pertaining to paid preparer misconduct were being effectively administered.
TIGTA recommended a more coordinated strategy among the different IRS functions with the
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authority to address preparer misconduct. This would allow the IRS to use its available tools more
effectively. IRS agreed the Small Business/Self-Employed (SB/SE) Division would lead a crossfunctional effort to develop such a strategy. We noted internal collaboration would allow us to
leverage our limited resources to make recommendations on a full range of educational, civil, and
criminal enforcement actions.
As a result, the Servicewide Preparer Strategy (SWPS) team was formed in May 2018. This team
is comprised of representatives from multiple Business Operating Divisions (BODs) and functions,
including a participant from the Taxpayer Advocate Service (TAS). The goal of the team is to
develop a strategy that:
■

Implements a coordinated enterprise approach to resource utilization and the decision-making
process;

■

Leverages technology and systems;

■

Focuses on preparer misconduct through both internal and external outreach and education
with taxpayers and the preparer community; and

■

Implements Servicewide measures for success.

The SWPS is a multi-prong approach that addresses preparer misconduct, education of preparers
and taxpayers, Servicewide collaboration, and resource utilization to improve overall compliance.
The draft strategy is currently being vetted with the senior leadership team, with implementation of
approved recommendations scheduled to commence in Fiscal Year 2020.

TAS COMMENTS ON IRS NARRATIVE RESPONSE
The IRS’s Servicewide Preparer Strategy (SWPS) should provide a consistent and coordinated
strategy across the agency. While we were initially concerned that the strategy focuses solely on
preparer misconduct, it is our understanding that the IRS Comprehensive Customer Service Strategy
includes service to preparers, making coordination of the two strategies crucial.
We continue to recommend that the IRS prominently reference the taxpayer’s right to retain
representation in the SWPS. This reference, ideally in the mission statement, will serve as a reminder
to all IRS employees who implement this strategy of the need to protect this fundamental taxpayer
right even as they address potential preparer noncompliance.
To reduce taxpayer burden, the SWPS should address preparer incompetence and the lack of
transparency in preparer fees. While the preparer and taxpayer outreach and education mentioned
by the IRS is important, the IRS should explore other ways it can increase preparer competency
within its authority. For example, the strategy could include a goal to increase participation in the
Annual Filing Season Program. Further, the IRS should work with the Office of Chief Counsel to
determine if it has the authority to impose and enforce fee disclosure requirements on preparers.
Finally, while tracking data on preparer noncompliance by designation would be imprecise due to
the reasons cited by the IRS, maintaining and analyzing this data would still prove useful. The IRS
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could use this information to identify trends and enable it to provide outreach and education as well
as compliance treatments in a more targeted manner.

T he National Taxpayer Advocate recommends that the IRS develop a comprehensive servicewide
return preparer strategy that:
[6-1] References the taxpayer’s right to retain representation in the mission of the strategy.

TAS Recommendation

[6-2] Increases preparer competency through outreach and education to preparers before any
detection of noncompliance.
[6-3] Requires disclosure of fees charged in connection with the preparation and filing of tax
returns and enforce such requirements.
[6-4} Includes a comprehensive public education campaign, particularly to low-income and other
taxpayer populations that are vulnerable to unskilled and unethical preparers. Such a
campaign should provide information to taxpayers about preparer roles, responsibilities,
requirements, and reporting misconduct.
[6-5] Limits access to confidential taxpayer information through online applications to only those
preparers over whom the IRS has oversight authority.
[6-6} Routinely tracks preparer noncompliance data by type of designation.
[6-7] Collaborates with TAS in the development of the comprehensive servicewide return preparer
strategy.

IRS
Response

[6-8] Incorporates service to return preparers into the comprehensive taxpayer service strategy
mandated by the Taxpayer First Act, because return preparers are customers of the IRS and
important vehicles of taxpayer compliance.

IRS agrees to implement TAS recommendation in part.

continued on next page
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1. The taxpayer’s right to retain representation is a fundamental right for all taxpayers under the Taxpayer
Bill of Rights; therefore, it is not necessary to address as a separate item in the return preparer
strategy.
2. The IRS will continue to address preparer competency. Outreach and education for preparers is
ongoing and is provided through various avenues, such as the National Tax Forums, Stakeholder Liaison
efforts, meetings with professional associations and various industry stakeholders, webinars, and a
wealth of resources on IRS.gov, including a Tax Preparer Toolkit that provides resources and continuing
education opportunities for preparers. The IRS also sends eNews articles, Quick Alerts, and social
media messages to tax practitioners whenever new tax legislation is passed and implemented. The
IRS continually engages with our tax professional partners through the Refundable Credit Summits
and the Software Developers Working Group to share information and discuss challenges and lessons
learned within the preparer community, with the goal of improving the quality of tax returns filed claiming
refundable credits and other benefits. These activities will continue as part of the overall return preparer
strategy.

IRS Action

3. The IRS does not have authority to impose or enforce a requirement to disclose fees charged in
connection with the preparation and filing of tax returns.
4. Each year, the IRS hosts an annual “EITC Awareness Day,” which is a nationwide effort to provide
taxpayers more information about the Earned Income Tax Credit (EITC) through traditional and social
media channels and to promote use of the EITC Assistant on IRS.gov. The 14th EITC Awareness Day
was held on January 31, 2020. Using available communication resources to reach the broadest range
of taxpayers, the annual EITC Awareness Day News Release informs the tax community where they can
find information regarding the Free-File, Volunteer Income Tax Assistance (VITA), and Tax Counseling for
the Elderly (TCE) programs. In addition, news releases inform the tax community how to choose a paid
preparer and include instructions on how to report unscrupulous preparers. This information is also
available on IRS.gov.
5. The Office of Professional Responsibility’s (OPR’s) standard operating procedures and electronic case
management systems already limit access to confidential taxpayer information to only those preparers
over whom the OPR has oversight authority through Circular 230. The future online account application
for tax professionals is being evaluated by Online Services (OLS). Discussions regarding implementation
and funding are ongoing.
6. The IRS does not track preparer noncompliance data by type of designation for several reasons. The
designation in the Preparer Tax Identification Number (PTIN) system is self-reported and not always
accurate regarding preparer type. In addition, preparer designations change and expire, and some
preparers hold multiple designations. Finally, the IRS has seen no evidence that tracking noncompliance
by type of designation will impact overall noncompliance. However, the IRS does analyze preparer data
to identify non-compliance and to determine the appropriate enforcement approach.
7. TAS is currently represented on the return preparer strategy team.
8. The IRS is taking a holistic approach to developing the comprehensive taxpayer service strategy
mandated by the Taxpayer First Act. This approach includes consideration of tax professionals in their
dual roles as customers of IRS services and service providers to their clients (taxpayers). The Taxpayer
First Act Office will continue to look for opportunities to grow and strengthen trusted partnerships with
the tax professional community and their comprehensive taxpayer service strategy will be detailed in the
written report to Congress required by section 1101 of the Taxpayer First Act.
continued on next page
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1. We continue to recommend that the IRS prominently reference the taxpayer’s right to retain
representation in the SWPS. This reference, ideally in the mission statement, will serve as a reminder
to all IRS employees who implement this strategy of the need to protect this fundamental taxpayer right
even as they address potential preparer noncompliance.

TAS Response

2. While the preparer and taxpayer outreach and education mentioned by the IRS is important, the IRS
should explore other ways it can increase preparer competency within its authority. For example, the
strategy could include a goal to increase participation in the Annual Filing Season Program.
3. Considering the significant burden imposed on taxpayers by the lack of transparency in fees charged
by many preparers, as discussed in the MSP, the IRS should work with the Office of Chief Counsel to
determine if it has the authority to impose and enforce fee disclosure requirements on preparers.
4. Based on the IRS response, existing IRS communications, especially those associated with EITC
Awareness Day, amount to the recommended comprehensive public education campaign.
5. We look forward to working with OLS as it continues to plan the implementation of the tax professional
online application.
6. While data on noncompliance by preparer designation may be imprecise due to the reasons cited by the
IRS, maintaining and analyzing this data would still prove useful. Tracking noncompliance by preparer
type could identify trends and enable the IRS to provide outreach and education as well as compliance
treatments in a more targeted manner.
7. TAS looks forward to continued participation on the SWPS team.

TAS
Recommendation

[6-9] The National Taxpayer Advocate recommends that Congress amend Title 31, § 330 of the
U.S. Code to authorize the Secretary to establish minimum standards for federal tax return
preparers.

IRS
Response

N/A – Congressional Recommendation

IRS
Action

N/A

TAS
Response

8. Considering the important role preparers play in the tax system, it is crucial that the IRS Comprehensive
Customer Service Strategy addresses service to preparers. As a result, coordination of the SWPS with
the service strategy is essential.

N/A

Fiscal Year 2021 Objectives Report to Congress

159

Appendix 1

MSP #7: APPEALS: The Inclusion of Chief Counsel and Compliance Personnel
in Taxpayer Conferences Undermines the Independence of the Office
of Appeals

PROBLEM
The Office of Appeals’ (Appeals) emphasis on including Counsel and Compliance in certain
conferences fundamentally alters the role of Appeals and runs counter to the congressional priority
of an independent Appeals process. Currently, Appeals is not gathering sufficient quantitative and
qualitative data to adequately evaluate the success of a pilot program to study the effects of this
inclusion. However, anecdotal reports of tax practitioners participating in the pilot validate the
National Taxpayer Advocate’s prior reservations about the involvement of Counsel and Compliance
in conferences.

ANALYSIS
Appeals is currently in the final year of a pilot program relating to the participation of Counsel
and Compliance in Appeals Team Case Leader (ATCL) cases. The involvement of Counsel and
Compliance in these cases occurs whether or not taxpayers consent and jeopardizes the independence
of Appeals. By definition, Appeals cases arise only when taxpayers and Compliance reach an
impasse. Thus, to allow these parties to again make their case in what should be a separate and
unbiased proceeding results in the impression, if not the reality, that taxpayers are facing the IRS
as an institution. Moreover, Appeals Officers may have difficulty drawing their own independent
conclusions at variance with positions advocated by Counsel or Compliance. Some practitioners
included in the pilot report chaotic proceedings and a lessening of Appeals’ effectiveness. Appeals
has issued procedural guidance with respect to pilot cases, but the impact of this guidance remains
uncertain. Appeals should gather and consider all available information when assessing the outcome
and future of this initiative.

TAS RECOMMENDATIONS
[7-1] Compile quantitative data regarding the efficiency and outcomes of pilot proceedings and
publish that data when the pilot is complete.
[7-2] Carefully consider and publish the reactions of taxpayers and tax practitioners who
participate in the pilot.
[7-3] Regardless of the pilot’s outcome, only include Counsel and Compliance in appeals
conferences with taxpayers’ consent. To the extent taxpayers do not agree to this
participation, offer the parties the possibility of nonbinding mediation as a means of
resolving or narrowing their differences through collaborative exploration of factual and
legal disputes prior to an appeals conference.
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[7-4] If the participation of Counsel and Compliance continues after the pilot, restrict this
participation to ATCL cases, other than in exceptional circumstances.

IRS NARRATIVE RESPONSE
The role of the IRS Independent Office of Appeals is to resolve tax controversies, without litigation,
on a basis that is fair and impartial to both taxpayers and the Government and in a manner that will
enhance voluntary compliance and public confidence in the integrity and efficiency of the Service.
For many years, Appeals Officers have had the discretion to invite Compliance and Counsel to
attend the non-settlement discussion portion of certain Appeals conferences. Under the current
Appeals Team Case Leaders (ATCL) Conferencing Initiative, Compliance attendance has been
made routine in conferences for some of the largest, most complex cases in Appeals. The objective
is to help Appeals better understand the relevant facts and law from both the taxpayers’ and the
Government’s perspectives. Importantly, settlement negotiations continue to occur only between
the taxpayer and Appeals, without Compliance present (unless the parties agree to mediation).
Including Compliance and Counsel in the non-settlement discussions of the largest, most complex
cases in Appeals is intended to increase all parties’ understanding of the factual and legal issues in
dispute, thereby enhancing Appeals’ independence in resolving those disputes.
It is important to note that Appeals does not routinely invite Compliance or Counsel to attend
conferences. In most instances, an Appeals Officer is able to review the case and negotiate a
settlement with the taxpayer without Compliance participation in the Appeals conference.

TAS COMMENTS ON IRS NARRATIVE RESPONSE
Appeals’ desire to include Counsel and Compliance in conferences for large cases is understandable
given the complexity of such cases, but this practice compromises Appeals’ independence and
jeopardizes its overall mission. Such participation, regardless of taxpayers’ objections, was the focus
of a recently concluded three-year pilot study, and TAS applauds Appeals on its commitment to
undertake and publish a survey of those involved. However, quantitative data such as cycle times
and agreed case percentages would also provide an invaluable tool that all parties could utilize in
assessing the fairness and viability of this potential program. TAS is sensitive to the challenges faced
by Appeals and is supportive of its role as independent decisionmaker, but we have also received
troubling reports from tax practitioners who have been included in the pilot. Appeals should proceed
cautiously when considering next steps, including whether the policy should be continued and, if
so, limiting it to LB&I cases. Accordingly, we ask that Appeals include TAS in its deliberations as
Appeals evaluates the pilot and determines future policy regarding the inclusion of Counsel and
Compliance in Appeals conferences.
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[7-1] Compile quantitative data regarding the efficiency and outcomes of pilot proceedings and
publish that data when the pilot is complete.

IRS
Action

N/A

TAS
Response

Although qualitative information is important, quantitative data also represents an indispensable resource
for evaluating the impact of the pilot on taxpayers.

TAS
Recommendation

[7-2] Carefully consider and publish the reactions of taxpayers and tax practitioners who
participate in the pilot.

IRS
Response

IRS agrees to implement TAS recommendation in full.

IRS
Action

Appeals considers qualitative data more informative than quantitative data in evaluating the success of
this pilot. The cases involved in the pilot are Appeals’ largest and most complex cases, involving unique,
varied, and non-homogenous issues. Therefore, an analysis of quantitative data alone is unlikely to inform
a conclusion about the success of the pilot. A better evaluation of the pilot is whether the parties to the
dispute found the process helpful, and whether the Appeals Officer obtained a better understanding of the
substance of the dispute that was useful in formulating a settlement basis with the taxpayer.

The IRS Independent Office of Appeals will carefully consider and publish the reactions of taxpayers and
tax practitioners who participate in the pilot on the IRS website at www.irs.gov.

TAS
Response

IRS Response

IRS does not agree to implement TAS recommendation.

TAS applauds Appeals for its commitment to compile and publish the reactions of pilot participants.
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[7-3] Regardless of the pilot’s outcome, only include Counsel and Compliance in appeals
conferences with taxpayers’ consent. To the extent taxpayers do not agree to this
participation, offer the parties the possibility of nonbinding mediation as a means of
resolving or narrowing their differences through collaborative exploration of factual and legal
disputes prior to an appeals conference.
IRS does not agree to implement TAS recommendation.

IRS
Action

TAS continues to believe that including Counsel and Compliance in Appeals conferences against the
wishes of taxpayers compromises Appeals’ independence and jeopardizes its mission.

[7-4] If the participation of Counsel and Compliance continues after the pilot, restrict this
participation to ATCL cases, other than in exceptional circumstances.

IRS does not agree to implement TAS recommendation.

IRS
Action

The IRS Independent Office of Appeals will make decisions about the participation of Compliance and
Counsel at Appeals conferences after the conclusion of the pilot.

N/A

TAS
Response

IRS
Response

N/A

TAS
Response

The IRS Independent Office of Appeals will make decisions about the participation of Compliance and
Counsel at Appeals conferences after the conclusion of the pilot.

TAS
Recommendation

IRS
Response

TAS
Recommendation

Appendix 1

At a minimum, if the participation of Counsel and Compliance is adopted in the future, it should be limited
to large cases under the jurisdiction of LB&I.
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MSP #8: MULTILINGUAL NOTICES: The IRS Undermines Taxpayer Rights When
It Does Not Provide Notices in Foreign Languages

PROBLEM
Persons with limited English proficiency (LEP) do not speak English as their primary language
and have a limited ability to read, speak, write, or understand English. Although Executive Order
13166 requires all federal agencies to develop and implement a system allowing LEP persons to
meaningfully access services, LEP taxpayers frequently do not receive IRS notices in their preferred
languages, impairing their right to be informed. Even when the IRS has a notice already translated
into Spanish, taxpayers often have no simple way to request it or notate their accounts to reflect their
preference. This resulted, for example, in the IRS sending in Spanish only one out of almost a million
notices related to renewing Individual Taxpayer Identification Numbers (ITINs) during the most
recent fiscal year, 2019. Additionally, the IRS website fails to include notices and information about
those notices in languages other than English.

ANALYSIS
The IRS only translates some important statutory notices into Spanish and none into languages
other than English or Spanish. Of the five most commonly issued versions of the statutory notice
of deficiency, only two are available in Spanish and none in any languages other than English or
Spanish. Currently, the IRS has programmed its Individual Master File so Spanish notices are
only received if the taxpayer has filed a Form 1040PR, which is used by residents of Puerto Rico in
certain limited situations. Using U.S. Census data, TAS Research estimated a benchmark for the
percentage of LEP Spanish taxpayers who should receive a notice or letter from the IRS and found
that the actual percentage of Spanish notices for four key statutory notices was substantially below
this benchmark. While IRS employees can manually generate some notices in Spanish upon request,
a taxpayer will only receive these notices if he or she knows to request one. The IRS’s Spanish
webpage for notices provides only general information about understanding any IRS notice or letter,
and when one searches by notice number, the results are in English.

TAS RECOMMENDATIONS
[8-1] Place a checkbox on Form 1040 to allow taxpayers to choose to receive their notices in
Spanish and, as more notices are translated, expand the 1040 checkbox to languages
other than Spanish.
[8-2] Incorporate language information from the ITIN Real Time System in the IRS’s account
systems so that if a taxpayer files a Form W-7 in Spanish, an indicator is systemically
placed on his or her accounts.
[8-3] Translate into the five most common non-English languages the IRS webpages that
correspond to the four notices identified in the MSP (CP 11 – English Math Error on
Return – Balance Due; Letter 105C – English Claim Disallowed; Letter 106C – English
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Claim Partially Disallowed; Letter 854C – English Penalty Waiver or Abatement
Disallowed/Appeals Procedure Explained), along with other IRS webpages that
correspond to other statutory notices and taxpayer rights.
[8-4] Develop a plan to identify additional notices that provide statutory rights and webpages
that specifically pertain to those notices to be translated into the top five LEP languages
by using the LEP demographics. The plan should include options to create a hyperlink
or scannable code on the notices that would direct an LEP taxpayer to a webpage
providing alternate language templates of the notice.
[8-5] Create procedures similar to those used by the SSA to identify taxpayers who may have
LEP, instruct employees to ask these taxpayers about language preference, and allow
employees to mark a taxpayer’s account to reflect this preference.
[8-6] Place a note on all correspondence providing taxpayers with instructions explaining how
to receive their notices in languages other than English.
[8-7] Expand the LEP indicator and use the indicator to centrally coordinate and record the
issuance of notices in languages other than English.

IRS NARRATIVE RESPONSE
The IRS understands the importance of preserving taxpayer rights by communicating with
taxpayers who may be underserved or who may have Limited English Proficiency (LEP). The
IRS has developed and implemented a system that provides persons with LEP meaningful access
to our products and services, consistent with Executive Order 13166 (the Executive Order). The
Executive Order requires federal agencies to assess the needs of customers with LEP to determine
whether those needs are being met within resource limits. Pursuant to the Executive Order, Policy
Statement 22-3 expresses the IRS commitment to serving taxpayers with LEP. The IRM 22.31.1,
Multilingual Initiative, IRS Language Services, provides guidelines and procedures for implementing
the requirements of the Executive Order.
To ensure compliance with the Executive Order, the IRS periodically develops a Limited-English
Proficiency Customer Base Report (CBR). The CBR helps to ensure consistency and uniformity in
the scope, quality, and accuracy of the assistance given to LEP taxpayers. The CBR includes data
on the number and/or proportion of persons with LEP served or encountered in the eligible service
population, the frequency with which persons with LEP come into contact with the program or
service, the nature and importance of the program or service provided, and the resources available to
provide language services.
The IRS communicates with taxpayers with LEP through multiple channels. We offer a Spanish
toll-free telephone line and over-the-phone interpretation in over 350 languages, as well as
telecommunications devices for taxpayers who are hearing impaired. Many of the webpages on
IRS.gov are available in the five languages most commonly used by LEP taxpayers. In addition, we
share various outreach materials in multiple languages, including videos and social media. The IRS
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has designated Spanish as a frequently encountered language and approximately 67 tax products are
available in Spanish. Approximately 192 notices and letters are available in Spanish.
To further expand our multilingual services to meet our mission of helping America’s taxpayers to
understand and meet their tax responsibilities, the IRS is working to develop and implement an
Enterprise Multilingual Improvement Strategy. The strategy includes gathering data through various
channels involving taxpayers, community organizations, and other stakeholders. As part of that
process, we will specifically consider the notices provided in languages other than English in terms of
types of notices, taxpayer preference, delivery of notices, and other potential functionality.

TAS COMMENTS ON IRS NARRATIVE RESPONSE

TAS
Recommendation

[8-1] Place a checkbox on Form 1040 to allow taxpayers to choose to receive their notices in
Spanish and, as more notices are translated, expand the 1040 checkbox to languages other
than Spanish.

IRS
Response

IRS agrees to implement TAS recommendation in part.

IRS
Action

As part of development of the IRS Enterprise Multilingual Strategy, the IRS is assessing the concept of
gathering language preference information from taxpayers to help improve the experience for taxpayers
with LEP. The manner in which taxpayers elect their preference is yet to be determined.

TAS
Response

Since the MSP was published, the IRS is moving forward with a number of new initiatives
addressing TAS’s concerns about multilingual notices. The IRS is implementing practices that
meet the intent and goals of TAS’s recommendations. TAS is currently serving on the IRS’s
Language Services Executive Advisory Council (LSEAC), which has highlighted several very
positive developments. The IRS is moving towards developing a Schedule LEP for taxpayers to use
for indicating a language preference when filing their returns and a multilingual insert that could
be placed in the ten most issued notices. TAS welcomes the IRS’s development of these and other
initiatives to ensure notices that provide or fulfill key statutory rights are available in languages other
than English and taxpayers have a simple way to request the alternative language notices.

The development of a Schedule LEP, attached to the Form 1040, indicating language preference for
notices, would aid in informing taxpayers and would be a useful tool toward compliance.
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TAS
Recommendation

IRS agrees to implement TAS recommendation in part.

TAS
Response

Currently, the language preference captured in the ITIN Real Time System is only applied to ITIN notices,
despite other information from the ITIN Real Time System, such as address, being updated in other
IRS systems. As the IRS’s Enterprise Multilingual Strategy is rolled out, we recommend the language
preference in the ITIN Real Time System be shared with other systems and applied to additional notices.

TAS
Recommendation

[8-3] Translate into the five most common non-English languages the IRS webpages that
correspond to the four notices identified in the MSP (CP 11 – English Math Error on Return
– Balance Due; Letter 105C – English Claim Disallowed; Letter 106C – English Claim
Partially Disallowed; Letter 854C – English Penalty Waiver or Abatement Disallowed/
Appeals Procedure Explained), along with other IRS webpages that correspond to other
statutory notices and taxpayer rights.

IRS
Response

IRS agrees to implement TAS recommendation in part.

IRS
Action

As part the development of the IRS Enterprise Multilingual Strategy, the IRS is considering options for
capturing taxpayers language preferences and indicating that preference on the taxpayer’s account.
Currently, if the taxpayer submits a Form W-7(SP), the account is noted and the ITIN assignment or renewal
notice will generate in Spanish. Expansion to other forms is yet to be determined.

As part of development of the IRS Enterprise Multilingual Strategy, the IRS is studying the translation of
additional IRS webpages. The specific webpages to be translated, and the languages to be provided, are
yet to be determined.

TAS
Response

IRS Action

[8-2] Incorporate language information from the ITIN Real Time System in the IRS’s account
systems so that if a taxpayer files a Form W-7 in Spanish, an indicator is systemically
placed on his or her accounts.

IRS
Response

Appendix 1

Translation of additional webpages would be beneficial to informing taxpayers of their rights. The IRS’s
commitment to providing multilingual information should include prioritizing the translation of the four
webpages that TAS identified above in section 8.3, relating to key statutory notices.
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TAS
Recommendation

[8-4] Develop a plan to identify additional notices that provide statutory rights and webpages
that specifically pertain to those notices to be translated into the top five LEP languages
by using the LEP demographics. The plan should include options to create a hyperlink or
scannable code on the notices that would direct an LEP taxpayer to a webpage providing
alternate language templates of the notice.

IRS
Response

IRS agrees to implement TAS recommendation in part.

IRS
Action

As part of the development of the IRS Enterprise Multilingual Strategy, the IRS is developing a plan to
identify additional notices to be translated. The specific notices and features to be added are yet to be
determined.

TAS
Response

As the development of the IRS Enterprise Multilingual Strategy is visualized, we are excited about working
with the IRS to translate additional notices and provide features making it easier for taxpayers requesting
notices in languages other than English.

TAS
Recommendation

[8-5] Create procedures similar to those used by the SSA to identify taxpayers who may have LEP,
instruct employees to ask these taxpayers about language preference, and allow employees
to mark a taxpayer’s account to reflect this preference.

IRS
Response

IRS agrees to implement TAS recommendation in part.

IRS
Action

As part the Enterprise Multilingual Strategy development activities, the IRS is considering options for
capturing a taxpayer’s language preferences and placing that information on the taxpayer’s account. The
specific methods for doing so are yet to be determined.

TAS
Response

Appendix 1

The IRS’s plans to capture taxpayer language preference through employee contacts will benefit taxpayers.
We recommend the IRS consider reviewing the practices of other agencies, such as the Social Security
Administration.
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TAS
Recommendation

IRS agrees to implement TAS recommendation in part.

TAS
Response

[8-7] Expand the LEP indicator and use the indicator to centrally coordinate and record the
issuance of notices in languages other than English.

IRS agrees to implement TAS recommendation in part.

TAS
Response

IRS Action

Including a multilingual insert in the top ten notices is a positive step toward the recommendation.
However, we request the IRS provide a website address on all taxpayer notices referencing instructions to
solicit notices in other languages.

TAS
Recommendation

As part of developing the IRS Enterprise Multilingual Strategy, the IRS is assessing the concept of
gathering language preference information from taxpayers to help improve the experience for LEP
taxpayers. The way in which we communicate instructions to taxpayer is still to be determined.

IRS
Response

IRS Action

[8-6] Place a note on all correspondence providing taxpayers with instructions explaining how to
receive their notices in languages other than English.

IRS
Response

Appendix 1

As part of the Enterprise Multilingual Strategy development activities, the IRS is studying options to
capture a taxpayer’s language preferences and indicate those preferences on the taxpayer’s account. The
IRS will also explore how best to generate notices in the taxpayer’s preferred language. The ways in which
this information will be used to issue notices and the languages in which those notices will be provided are
yet to be determined.

TAS will continue to work with the IRS on language preference options for taxpayers’ accounts for the
purpose of generating notices in their chosen language.
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MSP #9: COMBINATION LETTERS: Combination Letters May Confuse Taxpayers
and Undermine Taxpayer Rights

PROBLEM
The IRS uses the Combination Letter, which combines the Initial Contact Letter and the 30-Day
Letter, in hundreds of thousands of correspondence audits. In fiscal years (FYs) 2015 to 2019, the
IRS used the Combination Letter in approximately 16 percent, or about 500,000, audits. When the
IRS combines two letters with very different functions, taxpayers may experience:
■

Insufficient time to provide necessary documentation and resolve questionable items;

■

Confusion because the inclusion of the audit report in the initial contact gives the appearance
that the result of the audit is a foregone conclusion;

■

Insufficient understanding of their right to appeal and the related timeframe; and

■

A lower likelihood of responding to the letter as compared to taxpayers who received two
separate letters.

Despite the problems Combination Letters create for taxpayers, the IRS Wage and Investment
Division has plans to expand its use of the letters.

ANALYSIS
In the two-letter process, the IRS mails an Initial Contact Letter to taxpayers at the beginning of
the examination to inform them that their return has been selected for examination, to specify the
items under examination, and to request documentation to verify the items the IRS is examining.
This letter allows taxpayers 30 days to provide support for the examined items. The 30-Day Letter
is generally sent to taxpayers to communicate the audit adjustments after the IRS has considered
any information that the taxpayers provided, and gives taxpayers 30 days to provide additional
documentation, rebut the audit adjustments, or request an appeal of the audit adjustments prior to
paying any additional tax due.
The IRS uses Combination Letters to save employee resources and reduce case cycle times (though
the IRS does not have statistics to prove this) in cases where it believes the taxpayer is definitely
in the wrong. The Combination Letter shortens the timeframe for taxpayers to resolve problems
compared to the two-letter process, which can create several problems for taxpayers:
(1) Taxpayers may miss deadlines to provide documentation or request an appeals conference.
(2) Taxpayers may be confused and not respond to the IRS, because the audit report enclosed with
the Combination Letter gives the appearance that the audit result is a foregone conclusion.
Neither the audit report nor the Combination Letter indicate that the adjustments on the
enclosed audit report are tentative. Our data found that the non-response rate for taxpayers
who receive a Combination Letter was, on average, 29 percentage points higher than taxpayers
who received the Initial Contact and 30-Day letters.
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(3) Combination Letters simultaneously tell taxpayers that they are under audit and that they can
request an administrative appeal of a determination that the IRS has not yet made. While
providing documentation and requesting an appeal is not an either/or situation, the design
of the Combination Letter gives the appearance that taxpayers must make a choice between
these two options. Regardless, to retain their right to an appeal, taxpayers must request an
appeal within 30 days of the letter date, even if they are simultaneously working with the IRS
to resolve the underlying issues, meaning the appeal may be premature or moot, which wastes
taxpayer and IRS employee time and resources.

TAS RECOMMENDATIONS
[9-1] Discontinue the use of Combination Letters and provide all taxpayers undergoing
an examination with a separate Initial Contact Letter and 30-Day Letter, providing
taxpayers with sufficient time to submit documentation and explanations before issuing
the 30-Day Letter.
[9-2] If the IRS chooses not to discontinue use of Combination Letters, it should work
with the Taxpayer Advocate Service (TAS) on a joint study to track and compare
Combination Letter data with Initial Contact Letter data to identify the causes of
significant discrepancies between the two populations, as well as analyze potential issues
and areas for improvement.
[9-3] Refrain from expanding the use of Combination Letters until research is conducted on
the impact to taxpayers and the IRS.
[9-4] If the IRS continues to use Combination Letters, work with TAS to redesign them to
clearly communicate to taxpayers:
a. Their tax return is under examination;
b. The possible outcomes of the audit, including what happens if the taxpayer provides
documentation the IRS deems inadequate;
c. The timeframe in which they have to request an appeal and the factors that impact
this timeframe; and
d. The steps they must take to request an appeal.
[9-5] Revise IRS Publication 3498-A, The Examination Process (Audits by Mail), to include
guidance specific to the Combination Letter.
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IRS NARRATIVE RESPONSE
The Combination Letter combines the Initial Contact Letter and the 30-Day Letter into a single
letter. While the IRS generally uses a two-letter process for most of its examinations, it began using
Combination Letters in 1999 to shorten the timeframe for certain correspondence examinations and
to maximize employee resources. Currently, the IRS sends Combination Letters for examinations
where the taxpayer was previously contacted by the IRS and subsequently selected for examination.
The IRS also uses Combination Letters when it can clearly determine the taxpayer is not entitled to
credits claimed on a tax return, there is a clear mathematical computation error on the tax return,
or if the return includes an item that is clearly unallowable. We regularly review our programs and
analyze available data to make necessary improvements or operational efficiencies, as warranted.
The National Taxpayer Advocate (NTA) is concerned that in the Combination Letter process, the
letter date not only starts the 30-day timeframe in which the taxpayer must respond and provide
substantiation for examined items, but also starts the clock on the taxpayer’s 30-day window to
request an appeal. This is incorrect; the Combination Letter does not limit the taxpayer to a single
30-day period to provide documentation. The time the taxpayer has to respond depends on how
responsive the taxpayer has been to the initial letter. Internal Revenue Manual (IRM) 4.19.13.10.1
provides the various scenarios for working taxpayers’ responses. There is opportunity for the taxpayer
to negotiate a mutually acceptable date by which the taxpayer will send the additional documentation
which may extend beyond the initial 30 days provided in the original Combination Letter.
Enclosed with the Combination Letter is an audit report showing the items in question as
disallowed. With respect to this MSP #9, the NTA’s Annual Report to Congress states: “neither the
audit report nor the Combination Letter indicate that the adjustments on the enclosed audit report
are tentative.” The letter indicates the report changes are proposed. In addition, the letter also
indicates the taxpayer can submit information and exercise their appeal rights.

TAS COMMENTS ON IRS NARRATIVE RESPONSE
The IRS’s commitment to refrain from expanding the use of Combination Letters pending further
study as indicated in its response to TAS recommendations 9-2 and 9-3 below, is consistent with its
desire to better understand the customer experience. We look forward to participating in and being
a team member on the Combination Letters Study. The study’s goal is to understand the impact
these letters have on the taxpayers’ experience and their understanding of their options and rights
and to make any necessary changes to the text of the letters.
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[9-1] Discontinue the use of Combination Letters and provide all taxpayers undergoing an
examination with a separate Initial Contact Letter and 30-Day Letter, providing taxpayers
with sufficient time to submit documentation and explanations before issuing the 30-Day
Letter.

IRS does not agree to implement TAS recommendation.

IRS
Action
TAS
Response

[9-2] If the IRS chooses not to discontinue use of Combination Letters, it should work with the
Taxpayer Advocate Service (TAS) on a joint study to track and compare Combination Letter
data with Initial Contact Letter data to identify the causes of significant discrepancies
between the two populations, as well as analyze potential issues and areas for
improvement.

IRS agrees to implement TAS recommendation in part.

IRS Action

TAS welcomes the IRS’s upcoming Combination Letter study and our joint participation toward improving
taxpayer communication.

The IRS agrees on the importance of better understanding the customer experience. We will work with the
Wage & Investment (W&I) Division Lean Six Sigma staff to identify potential areas for improvement. The
Taxpayer Advocate Service (TAS) will be included on the team conducting the study.

TAS Response

N/A

TAS
Recommendation

The IRS has previously acted to reduce the use of the Combination Letters. We use Combination Letters
on a small percentage of cases in correspondence examinations, and only when the IRS already has
internal information that supports the issues or evidence of prior IRS contact on the same issue. The
taxpayer has the opportunity to dispute the facts and provide supporting or correcting documentation.

IRS
Response

IRS Response

TAS
Recommendation

Appendix 1

TAS looks forward to working with the W&I Division Lean Six Sigma staff to identify potential areas for
improvement. A key element of the study should include data measuring the actual impact Combination
Letters have on taxpayer rights, IRS resources, taxpayer responsiveness, and the exercise of appeal rights.
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TAS
Recommendation
IRS
Response

IRS agrees to implement TAS recommendation in full.

IRS
Action

We will refrain from expanding the use of Combination Letters to any new workstreams until the completion
of the Lean Six Sigma Study noted in the IRS Response to Recommendation #9-2 is complete.

TAS appreciates IRS’s commitment to refrain from expanding the use of the Combination Letter to new
workstreams until the Lean Six Sigma Study has been completed.

TAS Recommendation

[9-3] Refrain from expanding the use of Combination Letters until research is conducted on the
impact to taxpayers and the IRS.

TAS
Response

Appendix 1

[9-4] If the IRS continues to use Combination Letters, work with TAS to redesign them to clearly
communicate to taxpayers:
a. Their tax return is under examination;
b. The possible outcomes of the audit, including what happens if the taxpayer provides
documentation the IRS deems inadequate;
c. The timeframe in which they have to request an appeal and the factors that impact this
timeframe; and

TAS
Response

IRS Action

IRS
Response

d. The steps they must take to request an appeal.
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IRS agrees to implement TAS recommendation in part.

We continuously look for opportunities to simplify and improve the clarity of notices and other
communications to taxpayers. We will use the information from the study noted above in response to
Recommendation #9-2 to determine if changes are necessary to the Combination Letters. The specifics
of those changes are yet to be determined.

TAS welcomes IRS’s decision to utilize the Lean Six Sigma study findings as a basis for determining
necessary Combination Letter revisions.
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TAS
Recommendation
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[9-5] Revise IRS Publication 3498-A, The Examination Process (Audits by Mail), to include
guidance specific to the Combination Letter.

IRS
Action

Publication 3498-A generally guides taxpayers through the audit process and explains their responsibilities
and rights during and after an audit. The Publication does not list or provide information on specific
letters, as there are numerous letters that are issued by the various examination functions in the
IRS. Rather, each letter speaks to what actions need to be taken regarding the letter sent. Repeating
information specific to a single letter in a publication for all letters issued by examination functions may
be more confusing to taxpayers. However, we will evaluate the results of the study noted above in the IRS
Response to Recommendation #9-2 to determine ways to improve our communications with taxpayers.

N/A

TAS
Response

IRS Response

IRS does not agree to implement TAS recommendation.

We acknowledge that it may not be possible or necessary for Publication 3498-A to specifically address
the numerous letters issued by the various examination functions in the IRS. We are optimistic that the
IRS and TAS will come to an agreement on revised Combination Letter language.
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MSP #10: OFFER IN COMPROMISE: The IRS’s Administration of the Offer in
Compromise Program Falls Short of Congress’s Expectations

PROBLEM
When Congress granted the IRS broad authority to use offers in compromise (OICs) to accept less
than the full amount due for some taxpayers, it urged the IRS to educate the public about OICs and
adopt a liberal acceptance policy to provide an incentive for taxpayers to continue to file tax returns
and pay their taxes. Both taxpayers and the IRS benefit when the IRS accepts an OIC; however,
TAS research studies have shown that in 40 percent of returned and rejected OICs, the IRS never
collects the amount offered by the taxpayer, much less the reasonable collection potential (RCP)
it calculated. The National Taxpayer Advocate remains concerned that the IRS’s administration
of the OIC program falls short of Congress’s expectations because the IRS oftentimes estimates
a higher collection potential than the amount a taxpayer offers to compromise the liability, but
then never collects that amount, rejecting viable OICs it could accept; the IRS generally fails to
consider the effect of bankruptcy when considering an OIC; and the IRS is sending more accounts
to its Automated Collection System (ACS) and private collection agencies (PCAs) resulting in less
communication with taxpayers about OICs.

ANALYSIS
The IRS will generally accept an OIC if the amount offered reflects the taxpayer’s RCP. In a 2017
study of OICs submitted by individuals, TAS concluded that: the IRS never collected the amount
offered in 40 percent of the returned and rejected OICs; for rejected OICs, the IRS’s calculation of
an individual taxpayer’s RCP was over 15 times the amount offered but over 40 times the amount
actually collected; and taxpayers with accepted OICs have higher rates of future filing and payment
compliance. This year, TAS reviewed 250 cases from the 2017 study and found that in 68 percent
of the cases reviewed, rejection of the offer was based solely on future income. TAS also reviewed
the status of the accounts after rejection and found that although the IRS assigned 82 percent of the
accounts to ACS or field collection, as of the end of fiscal year (FY) 2019, the IRS was not able to
collect even the amount offered in 65 percent of these cases. Furthermore, as of the end of FY 2019,
50 percent of the taxpayer accounts related to these 250 OICs either remained in the Queue,
Currently Not Collectible (CNC) status, or the collection statute expired. TAS also reviewed the
status of the 14,420 rejected OICs from the 2017 study where the amount offered exceeded the
amount collected and determined that 13 percent of those taxpayers later declared bankruptcy.
Despite rejecting some potentially viable OICs, the IRS OIC program collects approximately
12.5 percent of the liability on accepted OICs. The IRS generally collects on delinquent accounts
by assigning inventory to revenue officers and ACS. In FY 2019, 81 percent of collection inventory
was assigned to ACS. When ACS cannot resolve the liability, it will either place taxpayers in
CNC or shelved status. The delinquent tax dollars in the IRS’s shelved inventory has increased
244 percent since 2015, and in FY 2019, 47 percent were later sent to PCAs, who do not have the
ability to compromise the liability. In FY 2018, 51 percent of the IRS’s aggregate collection revenues
were obtained through its notice stream. Before shelving cases or assigning cases to PCAs, the
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IRS could be contacting these taxpayers with targeted educational notices about the benefits of the
OIC program. This would be consistent with Congressional intent and the IRS’s policy to educate
taxpayers about the OIC program.

TAS RECOMMENDATIONS
[10-1] Conduct a follow-up study evaluating a statistically-valid sample of rejected OICs to
determine the accuracy of future income calculations and why the IRS is not collecting
the RCP.
[10-2] Review rejected OICs where taxpayers later declared bankruptcy and determine whether
the policy should be revised to consider the effect of a potential bankruptcy on the RCP
on all OICs rather than only those where the taxpayer threatens bankruptcy.
[10-3] Work with the National Taxpayer Advocate to develop a pilot program where the IRS
sends informative, educational letters about the OIC program to taxpayers in CNC or
shelved status.

IRS NARRATIVE RESPONSE
In recent years, we have taken many steps to improve and promote the Offer in Compromise (OIC)
program. In 2010, we piloted Fresh Start procedures and formalized them in 2012. The new
procedures allowed for additional exemption amounts and reduced the future income multipliers
used to calculate reasonable collection potential (RCP). Since these changes, the OIC acceptance
rate has increased ten percentage points from 27 percent in Fiscal Year (FY) 2010 to 37 percent in
FY 2019. In 2013, we introduced the Offer in Compromise Pre-Qualifier tool on IRS.gov which
allows a taxpayer to determine if they are a candidate for an OIC and calculates a potential offer
amount. We have found that taxpayers who use the tool generally have a higher acceptance rate than
those who do not. These changes have broadened access to the program and have allowed taxpayers
to determine if they are a candidate, before submitting paperwork and paying fees.
When an OIC is rejected, we recognize that we will not collect the RCP or the taxpayer’s offered
amount in every case. This is the nature of a settlement program. The RCP calculation we complete
represents the taxpayer’s collection “potential.” Absent special circumstances, if a taxpayer can fully
pay their liability, or does not offer the RCP, then they are not a candidate for an OIC. We believe
the current policies and resulting acceptance rates are good not only for revenue but for taxpayer
compliance overall.
The Taxpayer Advocate Service (TAS) study referenced in TAS’s discussion of this Most Serious
Problem included OICs processed from 2009 to 2013. Our FY 2019 OIC internal program reviews
did not indicate an issue with the future income calculation or the application of the Allowable
Living Expenses (ALEs). However, in response to the National Taxpayer Advocate’s 2018 Annual
Report to Congress, we issued a memorandum to OIC employees in September 2019 reminding
them that there is flexibility when applying ALEs. In our FY 2020 OIC program reviews, we will
continue to verify this is understood.
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Over the past 15 years, we have conducted three studies and invested significant resources reaching
out to taxpayers in a currently not collectible status to educate them as to the OIC process. Each
study resulted in a low response rate from contacted taxpayers, and we do not believe another study is
worthwhile. As an alternative, in 2016, we added an OIC reference to balance due notices (CP501,
CP503, CP504, and C504B) to reach taxpayers and provide information about the OIC program
early in the process.
We appreciate your continued support and insight as we strive to further strengthen our OIC
program. Below is a detailed response to your recommendations.

TAS COMMENTS ON IRS NARRATIVE RESPONSE

TAS
Recommendation

We look forward to our continued dialogue on the OIC program and the protection of taxpayers’
rights.

[10-1] Conduct a follow-up study evaluating a statistically-valid sample of rejected OICs to
determine the accuracy of future income calculations and why the IRS is not collecting
the RCP.

TAS Response

IRS
Action

IRS Response

IRS does not agree to implement TAS recommendation.
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A 2018 IRS study found that revenue collection exceeded the amount originally offered in 71 percent of
cash offers and 66 percent of deferred offers that were not accepted. Additionally, the FY 2019 offer
acceptance rate climbed to 69 percent when removing those cases where the information the taxpayer
provided did not allow us to make a collectability determination (acceptances/acceptances + rejections).
When an OIC is rejected, we recognize that we will not collect the RCP or the taxpayer’s offered amount
in every case. This is the nature of a settlement program. We believe the current policies and resulting
acceptance rates are good not only for revenue but for taxpayer compliance overall.

N/A

The 2018 IRS study shows that the IRS’s RCP computation does not represent what the IRS will eventually
collect in a little less than one-third of rejected OICs. This number is too large to be part of the “nature of
a settlement program.” Moreover, there is a financial cost to the IRS for keeping cases in CNC status or
the Queue, and an unrealistic RCP formula erodes the taxpayer’s right to finality.

Taxpayer Advocate Service

TAS
Recommendation

[10-2] Review rejected OICs where taxpayers later declared bankruptcy and determine whether
the policy should be revised to consider the effect of a potential bankruptcy on the RCP
on all OICs rather than only those where the taxpayer threatens bankruptcy.

IRS
Response

IRS agrees to implement TAS recommendation in full.

IRS
Action

We will review a sample of rejected OICs where taxpayers later declared bankruptcy and determine whether
the existing policy should be revised to consider the effect of a potential bankruptcy on the RCP on OICs
other than those where the taxpayer indicates he or she may file for bankruptcy.

TAS
Response

We welcome the implementation of this recommendation and the ability to analyze the review’s results for
situations involving rejected OICs where the taxpayers subsequently declared bankruptcy.

TAS
Recommendation

Appendix 1

[10-3] Work with the National Taxpayer Advocate to develop a pilot program where the IRS sends
informative, educational letters about the OIC program to taxpayers in CNC or shelved
status.

IRS
Action

As noted above, we have previously conducted three studies and invested significant resources reaching
out to taxpayers to educate them on the OIC process, and all of them resulted in low response rates. It is
possible there is little incentive for a taxpayer in a currently not collectible or shelved status to file an OIC,
that many taxpayers with liabilities do not open letters from IRS, and that taxpayers may not have funds to
make an offer or family or friends who are willing to lend them money for an offer. We include information
about the OIC program in various billing notices to provide information on OICs early in the process, and
we continue to promote the program through a variety of channels.

N/A

TAS
Response

IRS Response

IRS does not agree to implement TAS recommendation.

We continue to believe that targeted communication will help taxpayers use the OIC program more
effectively. The IRS’s increased OIC program communication on additional taxpayer notices is a benefit to
informing taxpayers.
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STATUS UPDATE #1:
PRIVATE DEBT COLLECTION: Forthcoming Changes to the Private Debt
Collection Program Will Better Protect Low-Income Taxpayers and Achieve a
Program That More Appropriately Respects Taxpayer Rights

PROBLEM
The IRS began assigning accounts to private collection agencies (PCAs) in 2017 after the passage
of the Fixing America’s Surface Transportation Act in 2015. Although some positive changes to the
program will take effect on January 1, 2021, concerns remain: taxpayers who are likely experiencing
financial hardship and who had their accounts assigned to a PCA prior to that date will have their
accounts remain in PCA inventory; recent assignment of Business Master File (BMF) cases to PCAs
adds more complexity to their inventory; accounts that are assigned to PCAs are more likely to linger
in inventory without any progress toward resolution; and a new direct debit payment option increases
the risk that taxpayers will be subject to scammers mimicking the PCAs.

ANALYSIS
The Taxpayer First Act requires that, beginning on January 1, 2021, the IRS excludes from
assignment to PCAs those accounts where (1) substantially all of a taxpayer’s income is attributable
to Social Security Disability Insurance (SSDI) benefits or Supplemental Security Income (SSI);
and (2) a taxpayer’s adjusted gross income is at or below 200 percent of the Federal Poverty Level.
However, the accounts of taxpayers who fall into one of these categories but were assigned to a PCA
prior to 2021 will remain in PCA inventory beyond that date. Further, beginning August 2019, the
IRS began assigning BMF accounts to PCAs. BMF accounts are generally older than individual
accounts assigned to PCAs, making them more difficult to collect on than individual accounts.
Adding even more complex accounts to PCA inventory seems unwise considering about 80 percent
of the individual accounts assigned to PCAs from the inception of the PDC program through
September 12, 2019 have stayed in inventory three months or more without the PCAs receiving any
payments or organizing any installment agreements. Finally, a new direct debit payment option
makes it more difficult for taxpayers to distinguish between a legitimate PCA employee and an
imposter attempting to secure financial information for nefarious purposes.

TAS RECOMMENDATIONS
[SU 1-1] B
 egin immediately excluding from PCA inventory, accounts of taxpayers who have
adjusted gross income at or below 200 percent of the FPL, or receive SSI or SSDI,
and recall from PCAs cases that currently reside in their inventory and fall into one of
these two categories.
[SU 1-2] N
 ot assign a BMF employment tax account to a PCA if a corresponding account with
a trust fund recovery penalty resides with the IRS.
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[SU 1-3] R
 einstate the requirement from the IRS’s first PDC program requiring PCAs to return
accounts to the IRS when a satisfactory payment plan or full payment has not been
established within 12 months from the date the account was assigned to the PCA.
[SU 1-4] C
 onduct a public outreach campaign informing taxpayers that PCAs will require a
signed authorization form prior to accepting direct debit payments.

IRS NARRATIVE RESPONSE
From the beginning of the Private Debt Collection (PDC) program, the IRS’s approach to
implementation has been to closely follow the law as to which cases are assigned to the private
collection agencies (PCAs), as well as which cases are excluded from the program. In July 2019,
the Taxpayer First Act was signed into law, amending the criteria for cases eligible for collection by
a PCA. This change specifically applies to tax receivables identified after December 31, 2020. The
IRS is working to timely implement the new eligibility criteria to exclude taxpayers identified after
December 31, 2020, whose adjusted gross income does not exceed 200 percent of the poverty level
or who receive Supplemental Security Income. We have already implemented programming to
systemically exclude and recall cases involving recipients of Social Security Disability Insurance.
The IRS is also exploring the development of a retention period to outline how long a PCA can
retain an account where no resolution has been reached. We will review current program data and
take the prior PDC program’s account retention policy into consideration when determining whether
a retention period is appropriate.
We will continue to partner with stakeholders and will revise processes when appropriate, to
ensure the law is implemented as intended, taxpayer rights are protected, and taxpayers’ sensitive
information is safeguarded.

TAS COMMENTS ON IRS NARRATIVE RESPONSE
TAS looks forward to continuing to work with the IRS to ensure that the rights of all taxpayers
whose accounts are assigned to PCAs are being appropriately observed. The IRS has begun
implementing the provisions of the Taxpayer First Act that affect the PDC program, and on
February 5, 2020, it began recalling from PCAs and excluding from future assignment to PCAs
accounts of taxpayers who receive SSDI. When implementing the other TFA provisions, TAS
will continue to advocate that the IRS consult third-party information such as W-2s and 1099s
to determine if a taxpayer’s AGI is at or below 200 percent Federal Poverty Level when a recent
return is not available.3 Further, in the event the IRS is unable to secure information from SSA to
identify taxpayers who receive SSI benefits, TAS will work with the IRS to explore solutions, such as
recommending that Congress require SSA, through legislation to share such information with the
IRS.4 In addition to working with the IRS to ensure the TFA provisions are properly implemented,
TAS will continue to advocate that PCAs return taxpayer accounts after they have remained in
3
4

Systemic Advocacy Objective: Putting Taxpayers First, Improving Taxpayer Service, and Supporting the Development
of a Comprehensive Customer Service Strategy and Related Plans to Implement the Taxpayer First Act, supra.
Id.
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TAS
Recommendation
IRS
Response

See above for the IRS narrative responding to this recommendation.

See above for the IRS narrative responding to this recommendation.

TAS
Recommendation

[SU 1-2] N
 ot assign a BMF employment tax account to a PCA if a corresponding account with a
trust fund recovery penalty resides with the IRS.

IRS
Response

See above for the IRS narrative responding to this recommendation.

IRS
Action

TAS will continue to advocate that the provisions of the Taxpayer First Act, excluding certain types of
taxpayer accounts from PCA assignment, namely those taxpayers whose AGI is at or below 200 percent
Federal Poverty Level or who receive SSI or SSDI benefits, be implemented as swiftly as possible.
Specifically, TAS will continue to encourage the IRS to reach an agreement with SSA, allowing it to provide
the IRS with data regarding SSI recipients, and to act quickly to adopt an approach for identifying taxpayers
who have AGI at or below 200 percent Federal Poverty Level. TAS will continue to advocate for this
approach to consider third-party information the IRS has in its possession, such as W-2s and 1099s, to
determine if a taxpayer’s AGI is at or below 200 percent Federal Poverty Level when no recent returns have
been filed. These advocacy efforts will ensure that all taxpayers who are likely experiencing a financial
hardship are excluded from PCA assignment and protected from PCA attempts to collect on outstanding
liabilities, which taxpayers may feel obliged to comply with, despite their financial circumstances.

See above for the IRS narrative responding to this recommendation.

TAS
Response

TAS Response

[SU 1-1] B
 egin immediately excluding from PCA inventory, accounts of taxpayers who have AGI
at or below 200 percent of the FPL, or receive SSI or SSDI, and recall from PCAs cases
that currently reside in their inventory and fall into one of these two categories.

IRS
Action

PCA inventory for a period of time without any resolution. Unfortunately, the IRS did not respond
to recommendations 1-2 and 1-4. However, TAS will continue to advocate that the IRS retain
and not refer to PCAs BMF accounts where there is an employment tax liability, if the IRS has a
corresponding account with a trust fund recovery penalty, and that it develop and implement a
comprehensive outreach plan that fully informs taxpayers as to the risks, benefits and processes when
making direct debit payments on an outstanding liability when the account is in PCA inventory.
Adoption of these recommendations would result in a program that more fully observes taxpayer
rights, specifically the right to quality service and the right to be informed.

The IRS’s narrative does not address the recommendation set forth in recommendation 1-2.

182

Taxpayer Advocate Service

TAS
Recommendation

[SU 1-3] R
 einstate the requirement from the IRS’s first PDC program requiring PCAs to return
accounts to the IRS when a satisfactory payment plan or full payment has not been
established within 12 months from the date the account was assigned to the PCA.

IRS
Response

See above for the IRS narrative responding to this recommendation.

IRS
Action

See above for the IRS narrative responding to this recommendation.

TAS
Response

TAS will continue to work with the IRS to define the retention period in which taxpayer accounts will
be returned to the IRS when the PCAs have been unable to make any progress toward resolving the
outstanding liability.

TAS
Recommendation

[SU 1-4] C
 onduct a public outreach campaign informing taxpayers that PCAs will require a signed
authorization form prior to accepting direct debit payments.

IRS
Response

See above for the IRS narrative responding to this recommendation.

IRS
Action

See above for the IRS narrative responding to this recommendation.

TAS
Response

Appendix 1

The IRS’s narrative does not address the recommendation set forth in Recommendation 1-4.
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STATUS UPDATE #2:
AUTOMATED SUBSTITUTE FOR RETURN: The IRS Has Revised the Selection
Criteria for Its Reinstated Automated Substitute for Return Program, But Some
Concerns Remain Unaddressed

PROBLEM
The Automated Substitute for Return (ASFR) program assists the IRS in enforcing filing compliance
for taxpayers who have not filed individual income tax returns but appear to owe a tax liability. In
the National Taxpayer Advocate’s 2015 Annual Report to Congress, we noted that the ASFR program
yielded a poor return on investment, as the IRS collected less than one third of the amount assessed,
and it abated 29 percent of all ASFR assessments. TAS found that the criteria used to select cases for
the ASFR program and determine liabilities were deficient, imposing undue burden on taxpayers and
creating rework for the IRS. Citing resource constraints, the IRS temporarily suspended the ASFR
program in 2015, but resumed selecting cases for the ASFR program on May 21, 2019.

ANALYSIS
After suspending the ASFR program for nearly four years, the IRS has reinstated the ASFR program
in 2019, with two significant changes in how it selects cases. It has adopted our recommendation to
consider third-party documentation and the prior filing history of taxpayers when determining which
cases to select for the ASFR program. By including this information in the selection algorithm, the
IRS will minimize the number of abatements, reducing both IRS rework and taxpayer burden.
To date, however, the IRS has declined to refine the ASFR abatement reason codes, making it
difficult to pinpoint which business rules are most responsible for the program’s inaccurate results.
Without more knowledge about the source of the inaccurate results, the ASFR program will continue
to impose undue burden on taxpayers and require the IRS to expend its limited resources to correct
errors and abate tax.

TAS RECOMMENDATIONS
[SU 2-1] R
 efine ASFR abatement reason codes, making them specific enough to identify which
factors contributed to the abatement.

IRS NARRATIVE RESPONSE
The Automated Substitute for Return (ASFR) program is an important component of our collection
strategy to promote filing compliance, and provides a good return on investment. In Fiscal Year 2019,
the ASFR program collected $87.5 million (or $1.5 million per direct full time equivalent employee).
We are working to refine the selection algorithm we use to select cases for the program, and are
testing the inclusion of certain third-party documentation and the taxpayer’s prior filing history in
that process. However, there are limits to what we can do in this area as the IRS is prohibited from
including exemptions and itemized deductions when it prepares substitute for return assessments.
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The Tax Cuts and Jobs Act eliminated the reporting of exemptions and is also expected to reduce the
number of taxpayers who itemize deductions. This will allow ASFR assessments to more accurately
reflect what taxpayers would file and claim. As a result, we expect that adjustments on future ASFR
assessments will be smaller. It is worth noting, however, that it is neither unusual nor undesirable for
ASFR cases to have a high adjustment rate. Adjustments indicate taxpayers have filed their delinquent
returns and have become compliant with their filing requirement. Reason codes are used to create
informative letter paragraphs for our taxpayers, explaining the actions the IRS performed on their
accounts. We use reason codes to help taxpayers fully understand the adjustment, not to provide data
points for research; therefore, we have no plans to make them more specific as TAS recommends.

TAS COMMENTS ON IRS NARRATIVE RESPONSE
TAS agrees that it is not worth creating reason codes unless they would result in tangible benefits.
We also understand that the IRS’s resources are limited. However, this recommendation could save
resources in the long run and seems consistent with the IRS’s commitment to taxpayer rights. By
using more specific reason codes, the IRS could create more informative letters that would better
help taxpayers understand the actions performed on their accounts, which is consistent with the right
to be informed. More informative letters could also reduce calls, which would save IRS resources.

TAS
Recommendation
IRS
Response

See above for the IRS narrative responding to this recommendation.

See above for the IRS narrative responding to this recommendation.

TAS Response

[SU 2-1] R
 efine ASFR abatement reason codes, making them specific enough to identify which
factors contributed to the abatement.

IRS
Action

In addition, if the IRS better understood the reasons for abatements, it could use that information
to make adjustments to the ASFR program that would improve the accuracy of its assessments.
Improving the accuracy of assessments is consistent with the right to pay no more than the correct
amount of tax, the right to privacy (i.e., to expect that any IRS inquiry will be no more intrusive than
necessary), and with the right to a fair and just tax system.

TAS understands that the IRS’s resources are limited, and we agree that it is not judicious creating reason
codes unless they result in tangible benefits. However, this recommendation would save resources in
the long run and is consistent with the IRS’s commitment to taxpayer rights. Using more specific reason
codes, the IRS could create simplified and salient informative letters to help taxpayers understand the
actions performed on their accounts, which is consistent with the right to be informed. Simplified and
salient letters would improve the taxpayer’s experience and could reduce calls, which would save IRS
resources.
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MLI #3: Accuracy-Related Penalty Under IRC § 6662(b)(1) and (2)

PROBLEM
Internal Revenue Code (IRC) § 6662(b)(1) and (2) authorizes the IRS to impose a penalty if a
taxpayer’s negligence or disregard of rules or regulations causes an underpayment of tax required
to be shown on a return, or if an underpayment exceeds a computational threshold called a
substantial understatement, respectively. IRC § 6662(b) also authorizes the IRS to impose the
accuracy-related penalty on an underpayment of tax in six other circumstances. We identified 79
opinions issued between June 1, 2018, and May 31, 2019, where taxpayers litigated the negligence
or substantial understatement components of the accuracy-related penalty, which is a notable
decrease over recent years.

TAS RECOMMENDATIONS
[MLI 3-1] A
 mend IRC § 6751(b)(2)(B) to clarify that written managerial approval is required
prior to the assessment of the accuracy-related penalty imposed on the portion of
an underpayment attributable to negligence or disregard of rules or regulations
under IRC § 6662(b)(1) and consider clarifying which penalties or facts-andcircumstances result in penalties “automatically calculated through electronic
means” that are exempt from the managerial-approval requirement.
[MLI 3-2] I ssue regulations clarifying that written supervisory approval required under
IRC § 6751(b) must occur prior to the first time the IRS formally communicates the
proposed penalties to the taxpayer in writing.
[MLI 3-3] U
 pdate the IRM to require written supervisory approval not just “prior to the
issuance of the Statutory Notice of Deficiency (SNOD)” but instead “prior to the
first time the penalties are communicated to the taxpayer formally as part of a
written communication that advises the taxpayer the penalties will be proposed.”

COUNSEL NARRATIVE RESPONSE
We agree that regulations should be issued that clarify when written supervisory approval required
under IRC § 6751(b) must occur. We also agree that language about written supervisory approval
being required “prior to the issuance of the Statutory Notice of Deficiency (SNOD)” should be
removed from the IRM. The difficulty is finding a standard that can meet the vague and shifting
standards under the Tax Court’s holdings pending a final regulation, that is readily administrable,
and that allows the Service to inform a taxpayer about the possibility of penalties and allows a
supervisor to know what defenses a taxpayer has raised with respect to possible penalties before the
supervisor is required to approve the penalty.
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TAS COMMENTS ON COUNSEL RESPONSE

TAS
Recommendation
Counsel
Response
Counsel
Action
TAS
Recommendation

N/A

[MLI 3-2] Issue regulations clarifying that written supervisory approval required under
IRC § 6751(b) must occur prior to the first time the IRS formally communicates the
proposed penalties to the taxpayer in writing.

Counsel
Response

N/A

See above for the Counsel narrative responding to this recommendation.

Counsel
Action

N/A – Congressional Recommendation

See above for the Counsel narrative responding to this recommendation.

TAS
Response

[MLI 3-1] A
 mend IRC § 6751(b)(2)(B) to clarify that written managerial approval is required
prior to the assessment of the accuracy-related penalty imposed on the portion of an
underpayment attributable to negligence or disregard of rules or regulations under
IRC § 6662(b)(1) and consider clarifying which penalties or facts-and-circumstances
result in penalties “automatically calculated through electronic means” that are exempt
from the managerial-approval requirement.

TAS
Response

Regulations will benefit taxpayers by clarifying the timing for the supervisory approval.
Additionally, removing the misleading guidance from the IRMs will prevent employees from
securing supervisory approval for penalties at a time that is too late. The standard chosen for the
timing of the approval should provide the taxpayer an opportunity to raise defenses to the possible
penalties before the IRS communicates them in writing to the taxpayer and offers appeal rights.

Regulations will benefit taxpayers by clarifying the timing for the supervisory approval.
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TAS
Recommendation

[MLI 3-3] U
 pdate the IRM to require written supervisory approval not just “prior to the issuance
of the Statutory Notice of Deficiency (SNOD)” but instead “prior to the first time
the penalties are communicated to the taxpayer formally as part of a written
communication that advises the taxpayer the penalties will be proposed.”

Counsel
Response

See above for the Counsel narrative responding to this recommendation.

Counsel
Action

See above for the Counsel narrative responding to this recommendation.

TAS
Response

Appendix 1

Removing the misleading guidance from the IRMs will prevent employees from securing supervisory
approval for penalties at a time that is too late.
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MLI #5: Summons Enforcement Under IRC §§ 7602, 7604, and 7609

PROBLEM
Pursuant to Internal Revenue Code (IRC) § 7602, the IRS may examine any books, records, or
other data relevant to an investigation of a civil or criminal tax liability. To obtain this information,
the IRS may serve a summons directly on the subject of the investigation or any third party who may
possess relevant information. If a person summoned under IRC § 7602 neglects or refuses to obey
the summons; to produce books, papers, records, or other data; or to give testimony as required by
the summons, the IRS may seek enforcement of the summons in a U.S. District Court.
TAS identified 60 federal cases decided between June 1, 2018, and May 31, 2019, involving IRS
summons enforcement issues. The government was the initiating party in 35 cases, while the
taxpayer was the initiating party in 25 cases. Overall, taxpayers fully prevailed in two cases, while
two cases were split. The IRS prevailed in the remaining 56 cases.

TAS RECOMMENDATIONS
[MLI 5-1] A
 mend IRC § 7602(c)(1) to clarify that the IRS must tell the taxpayer what
information it needs (or needs to verify) and to give the taxpayer a reasonable
opportunity to provide the information (or verification of it) before contacting a
third party, unless doing so could be pointless or an exception applies.
[MLI 5-2] R
 evise its letters and internal guidance to inform the taxpayer of what information
it needs (or needs to verify) and to give the taxpayer a reasonable opportunity to
provide the information (or verification of it) before contacting the third parties.
[MLI 5-3] E
 ducate industries involved in the sale of controlled substances about the prohibition
on claiming any deduction or credit under IRC § 280E.

IRS NARRATIVE RESPONSE
The IRS requests information from taxpayers prior to contacting third parties for the information.
When requesting information from taxpayers, functional areas are required to document their
contact with the taxpayer and outline the specific actions needed. To request information from
the taxpayer needed in connection with the determination or collection of a tax liability, Field
Collection uses Form 9297, Summary of Taxpayer Contact, and Field Examination uses Form 4564,
Information Document Request.
The Taxpayer First Act (TFA) added specific requirements for IRS prior to making contact with a
third party regarding the determination or collection of a tax liability, which we are taking timely
action to implement. In July 2019, we issued guidance to employees to ensure compliance with the
new TFA procedures. Letter 3164, Third Party Contacts, was revised to include the time period,
not to exceed one year, within which the IRS plans to make the third-party contact(s). Employees
must not initiate any third-party contacts unless the employee provided the appropriate third-party
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notification and 45 days have passed. Taxpayers can request a report of third-party contacts at any
time, either verbally or in writing. Employees must ensure taxpayers understand their right to receive
this report and may assist with such requests.
The Small Business/Self Employed (SB/SE) Examination Division is currently developing
educational materials for the marijuana industry, in light of recent summons enforcement litigation
in which the IRS prevailed. We will consider adding information on IRS.gov (such as in the form
of a Frequently Asked Question) to convey to taxpayers that when the IRS requests information of
these taxpayers, it is only done to properly determine the taxpayer’s liability within the parameters of
Internal Revenue Code (IRC) § 280E.

TAS COMMENTS ON IRS NARRATIVE RESPONSE
Under the right to be informed, taxpayers have the right to know what they need to do to comply
with the tax laws. They are entitled to clear explanations of the laws and IRS procedures in all tax
forms, instructions, publications, notices, and correspondence. Furthermore, under the right to
privacy, taxpayers have the right to expect that any IRS inquiry, examination, or enforcement action
will be no more intrusive than necessary. Allowing a reasonable opportunity for taxpayers to provide
the information (or verification of it) before contacting the third parties protects this right.
The IRS’s efforts to ensure compliance with the new Taxpayer First Act procedures regarding
contacting third parties are consistent with protecting taxpayer rights. TAS will continue to work
with the IRS to ensure IRS employees solicit the relevant information directly from taxpayers before
contacting third parties, thereby putting the third party on notice of the taxpayer’s examination and
potentially damaging the taxpayer’s reputation.

TAS
Recommendation

[MLI 5-1] A
 mend IRC § 7602(c)(1) to clarify that the IRS must tell the taxpayer what information
it needs (or needs to verify) and to give the taxpayer a reasonable opportunity to
provide the information (or verification of it) before contacting a third party, unless
doing so could be pointless or an exception applies.

IRS
Response

N/A – Congressional Recommendation

IRS
Action

N/A

TAS
Response

In addition, the IRS’s efforts to provide guidance and educational materials about IRC § 280E help
protect the taxpayer’s right to be informed. TAS will continue to work with IRS on efforts to educate
taxpayers about IRC § 280E to help promote voluntary compliance.

N/A
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TAS
Recommendation
IRS
Response

See above for the IRS narrative responding to this recommendation.

See above for the IRS narrative responding to this recommendation.

TAS Response

[MLI 5-2] R
 evise its letters and internal guidance to inform the taxpayer of what information it
needs (or needs to verify) and to give the taxpayer a reasonable opportunity to provide
the information (or verification of it) before contacting the third parties.

IRS
Action

Appendix 1

Under the right to be informed, taxpayers have the right to know what they need to do to comply with
the tax laws. They are entitled to clear explanations of the laws and IRS procedures in all tax forms,
instructions, publications, notices, and correspondence. Furthermore, under the right to privacy, taxpayers
have the right to expect that any IRS inquiry, examination, or enforcement action will be no more intrusive
than necessary. Allowing a reasonable opportunity for taxpayers to provide the information (or verification
of it) before contacting the third parties protects this right.
The IRS updated Letter 3164, but it still does not include a list of the requested information that the IRS
requires (or needs to verify). Including the detailed information request on the third-party contact letter
provides clarity and provides the taxpayer the ability to produce the information avoiding unnecessary calls
or discussions inquiring what specific information the IRS is requesting. Therefore, TAS will continue to
recommend that the IRS include specific requested information on its third-party contact letters.

TAS
Recommendation
IRS
Response

See above for the IRS narrative responding to this recommendation.

See above for the IRS narrative responding to this recommendation.

TAS Response

[MLI 5-3] E
 ducate industries involved in the sale of controlled substances about the prohibition on
claiming any deduction or credit under IRC § 280E.

IRS
Action

The IRS’s efforts to provide guidance to employees is consistent with protecting the rights to be informed
and to privacy. TAS will continue to work with the IRS in helping educate its employees.

The IRS’s efforts to provide guidance and educational materials for industries involved in the sale of
controlled substances about the prohibition on claiming any deduction or credit under IRC § 280E help
protect the taxpayers’ right to be informed, and TAS will continue to work with the IRS to protect that right.
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MLI #8: Itemized Deductions Reported on Schedule A (Form 1040)

PROBLEM
For the past two years, itemized deductions reported on Schedule A of IRS Form 1040 have been
among the ten Most Litigated Issues. We identified 32 cases involving itemized deductions that
were litigated in federal courts between June 1, 2018, and May 31, 2019. The courts affirmed the
IRS position in 29 of these cases, or about 91 percent, while taxpayers fully prevailed in one case,
or about three percent of the cases. The remaining two cases, or about six percent, resulted in split
decisions.

TAS RECOMMENDATION
[MLI 8-1] D
 evelop a Tax Forum presentation and communication strategy to better
educate return preparers and practitioners about itemized deductions, including
recordkeeping requirements.

IRS NARRATIVE RESPONSE
With the enactment of the Tax Cuts and Jobs Act (TCJA) in December 2017, some of the rules for
what qualifies as an itemized deduction changed, and the standard deduction for individual taxpayers
was significantly increased. As a result, considerably fewer taxpayers now itemize deductions, and
the concern that Schedule A items will continue to be among the most litigated issues is potentially
outdated. The IRS has released many communications on the TCJA changes, and those changes have
been incorporated into annual tax products and communications as appropriate.
Recordkeeping and documentation of itemized deductions will be covered in the 2020 annual federal
tax refresher course that is a part of the Return Preparer Office’s Annual Filing Season Program
(AFSP). Approximately 33,000 return preparers take the federal tax refresher course each year.

TAS COMMENTS ON IRS NARRATIVE RESPONSE
The TCJA should reduce the number of taxpayers who claim itemized deductions. However, many
taxpayers are still eligible to claim itemized deductions. Educating them about the documentation
requirements is consistent with the taxpayers’ right to be informed. Although the IRS’s commitment
to educate practitioners as part of the AFSP is not exactly what TAS recommended, it should help to
address the concern. TAS will continue to work with the IRS to better educate return preparers and
practitioners.
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TAS
Recommendation
IRS
Response

See above for the IRS narrative responding to this recommendation.

See above for the IRS narrative responding to this recommendation.

TAS Response

[MLI 8-1] D
 evelop a Tax Forum presentation and communication strategy to better educate
return preparers and practitioners about itemized deductions, including recordkeeping
requirements.

IRS
Action

Appendix 1

Taxpayers have the right to know what they need to do to comply with the tax laws, as part of the right to
be informed. Although the IRS’s commitment to educate practitioners as part of the AFSP is not exactly
what TAS recommended, it should help to address the concern. Outreach with the practitioner community
is vital to a successful tax administration system. TAS will continue to work with the IRS to better educate
return preparers and practitioners.
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MLI #9: Charitable Contribution Deductions Under IRC § 170

PROBLEM
Subject to certain limitations, taxpayers can take deductions from their adjusted gross incomes
for contributions of cash or other property to or for the use of charitable organizations. To take a
charitable deduction, taxpayers must contribute to a qualifying organization. Taxpayers must also
comply with certain substantiation requirements when making a contribution of $250 or more.
Litigation generally occurred in this reporting cycle in the following three areas:
■

Substantiation of the charitable contribution;

■

Valuation of the charitable contribution; and

■

Requirements for a qualified conservation contribution.

We identified and reviewed 17 cases decided between June 1, 2018, and May 31, 2019, with
charitable deductions as a contested issue. The IRS prevailed in 13 cases, and four cases resulted
in split decisions. Taxpayers represented themselves (appearing pro se) in seven of the 17 cases
(41 percent). The IRS prevailed in all seven pro se cases. The deduction of conservation easement
contributions is an emerging issue during this reporting period as the IRS is focused on curtailing
abuse in this area by designating syndicated conservation easements as a listed transaction. We
expect to see continued litigation on this issue in the future. Taxpayers must pay close attention to
the elements of donating a qualified conservation easement in the absence of safe harbors or other
guidance from the IRS on how they may construct a conservation easement deed that satisfies the
strict statutory requirements.

TAS RECOMMENDATION
[MLI 9-1] D
 evelop and publish guidance to provide safe harbors and/or sample easement
provisions to provide taxpayers with examples of how they may construct a
conservation easement deed that satisfies the statutory requirements and prevent
unnecessary litigation.

COUNSEL NARRATIVE RESPONSE
We share the goal of preventing unnecessary litigation by making it easier for taxpayers to draft
deeds that are fully compliant with the requirements set forth in section 170(h) and the regulations.
In fact, we released Chief Counsel Advice (202002011) in January that provides sample language
for a constructive denial clause, and the office is in the process of drafting other sample clauses for
taxpayers to use when they donate conservation easements.
However, published guidance on conservation easements is not likely to be issued in 2020 due to
other workload priorities, including guidance implementing the Tax Cuts and Jobs Act. See the
Department of the Treasury 2019-2020 Priority Guidance Plan. We will reevaluate the matter for
the 2020-2021 Priority Guidance Plan. In the meantime, Chief Counsel attorneys will continue
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assisting the public by participating in public outreach events relating to qualified appraisals and
conservation easements.

TAS COMMENTS ON COUNSEL NARRATIVE RESPONSE

TAS
Recommendation
Counsel
Response

See above for the Counsel narrative responding to this recommendation.

See above for the Counsel narrative responding to this recommendation.

TAS Response

[MLI 9-1] D
 evelop and publish guidance to provide safe harbors and/or sample easement
provisions to provide taxpayers with examples of how they may construct a conservation
easement deed that satisfies the statutory requirements and prevent unnecessary
litigation.

Counsel
Action

Chief Counsel Advice 202002011 should help taxpayers understand how to draft a “constructive
denial clause.” Counsel’s intention to provide more sample clauses and published guidance on
conservative easements is also consistent with taxpayer rights, including the rights to be informed and
to pay no more than the correct amount of tax. Such guidance should also help taxpayers and the IRS
avoid unnecessary litigation.

Providing sample language for a constructive denial clause in a Chief Counsel Advice and for planning
to provide more sample clauses and published guidance on conservation easements is a great start,
consistent with taxpayer rights, including the rights to be informed and to pay no more than the correct
amount of tax. These are encouraging developments that should help taxpayers navigate these complex
issues and help prevent unnecessary litigation.
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RESEARCH STUDY #1:
Study of Subsequent Compliance of Taxpayers Who Received Educational
Letters From the National Taxpayer Advocate

PROBLEM
This study expands upon two studies, described in the National Taxpayer Advocate’s 2016 and
2017 Annual Reports to Congress, of taxpayers who received educational letters from the National
Taxpayer Advocate in January 2016 or January 2017. The National Taxpayer Advocate sent the letters
to taxpayers who appeared to have claimed the Earned Income Tax Credit (EITC) in error because
they did not meet the relationship or residency requirements, or another taxpayer claimed EITC with
respect to the same child. The letters explained the requirements for claiming EITC with respect to a
qualifying child and advised which requirement the taxpayer did not appear to meet.
In 2017, a separate group of taxpayers who appeared to have claimed EITC without meeting the
residency test received a letter that included an extra help phone number the taxpayer could call to
speak with a Taxpayer Advocate Service (TAS) employee about his or her eligibility for EITC. This
study considers the effect of the TAS letters on taxpayers’ compliance in claiming EITC in the years
following the year in which they received TAS’s letter.
Among this year’s study findings:
■

Where the error consisted of not meeting the relationship test, the TAS letter enhanced
compliance for all three years following the year the taxpayer received the letter; and

■

Where the error consisted of not meeting the residency test, the TAS letter that included an
extra help phone number enhanced compliance for both years following the year the taxpayer
received the letter.

TAS RECOMMENDATIONS
[RS 1-1] S end tailored, educational letters, similar to the TAS letters, to EITC claimants the
IRS does not have current plans to audit:
1. Where the claimant does not appear to meet the relationship requirement for
claiming EITC, because such a letter appears to prevent taxpayers from erroneously
claiming EITC for at least three years; and
2. Where the claimant does not appear to meet the residency requirement for claiming
EITC, but only if the letter includes an additional help telephone number the
taxpayer can call for assistance in determining for EITC, because such a letter
appears to prevent taxpayers from erroneously claiming EITC for at least two years.
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IRS NARRATIVE RESPONSE
In administering the Earned Income Tax Credit (EITC), our goal is two-fold: to ensure taxpayers
that are eligible for the credit are aware of it and that only eligible taxpayers claim the credit.
We understand that informed taxpayers are more likely to be compliant; therefore, we use contacts
with taxpayers and tax preparers as an educational opportunity. Despite significant budget
reductions, we continue to offer taxpayers multiple options for obtaining assistance for inquiries
related to the EITC. Options include calling the IRS toll-free telephone line, visiting a Volunteer
Income Tax Assistance or Tax Counseling for the Elderly site, or scheduling an appointment to visit
a local Taxpayer Assistance Center. We also employ several EITC education tools, including the
interactive EITC Assistant on IRS.gov that helps taxpayers determine if they meet the eligibility
requirements for the EITC. We leverage community organizations, tax preparer groups, and
government leaders to reach taxpayers eligible for the EITC and tax preparers who prepare returns
that claim the EITC to increase awareness, education, and participation. We continue to conduct
stakeholder summits, tax forums, webinars, and satisfaction surveys on the effectiveness of tools and
products to reach specific audiences to increase awareness and to improve the quality of claims. Our
annual EITC Awareness Day promotes increased participation, decreased erroneous payments, and
improved accuracy of filed returns.
In addition, we partner with the tax software and tax preparation industry through our Software
Developers Working Group (SDWG). Taxpayers use software to file about 97 percent of the returns
that claim the EITC and tax preparers prepare more than 50 percent of the returns that claim the
EITC. Goals of the SDWG include identifying best practices and software enhancements that could
improve the quality of these returns, increase EITC participation for eligible taxpayers, and help paid
preparers meet due diligence requirements.
In 2016, the IRS conducted a study, similar to TAS’s 2016 and 2017 research, to determine the
effectiveness of Dependent Database (DDB) soft notices by assessing the number of taxpayers that
filed an amended return for Tax Year (TY) 2014 or changed their behavior in subsequent years. The
notices were issued for the TY 2014 returns and informed the taxpayer of the requirements to claim
EITC. The study results indicated that receiving a soft notice had minimal impact on taxpayers’
TY 2014, 2015, and 2016 filing behavior, showing only slight improvement in taxpayer behavior
compared to the control group (as with TAS’s study). Consequently, the issuance of the soft notices
was discontinued.

TAS COMMENTS ON IRS NARRATIVE RESPONSE
The IRS’s efforts to reach taxpayers who may be eligible to claim the EITC and its educational
initiatives to help taxpayers comply with the rules for claiming the credit are consistent with
taxpayers’ right to be informed. However, IRS initiatives to date do not include sending taxpayers
tailored messages — letters that identify the error the taxpayer appears to have made in claiming the
EITC — which TAS research studies show can avert millions of dollars of erroneous claims.
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[RS 1-1] S
 end tailored, educational letters, similar to the TAS letters, to EITC claimants the IRS
does not have current plans to audit:
1. Where the claimant does not appear to meet the relationship requirement for
claiming EITC, because such a letter appears to prevent taxpayers from erroneously
claiming EITC for at least three years; and

See above for the IRS narrative responding to this recommendation.

See above for the IRS narrative responding to this recommendation.

TAS Response

IRS
Response

2. Where the claimant does not appear to meet the residency requirement for claiming
EITC, but only if the letter includes an additional help telephone number the taxpayer
can call for assistance in determining for EITC, because such a letter appears to
prevent taxpayers from erroneously claiming EITC for at least two years.

IRS
Action

TAS Recommendation

The soft letters the IRS references above that were used as part of its 2016 study differed from the
TAS letters in important respects.5 The IRS letters did not explain to the taxpayer why specifically it
appeared that the qualifying child rules had not been met, e.g., because the relationship or residency
tests were apparently not met, or another taxpayer had claimed the EITC with respect to the same
child. The IRS letters did not significantly affect taxpayer behavior, but the TAS letters did. TAS’s
tailored educational letters improved compliance for years when the apparent error was that the
relationship test was not met, and when the letter included an additional phone number, also when
the residency test was not met.

5
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The IRS’s narrative does not address the recommendation set forth in RS 1-1. In other notices, the IRS
has determined that proven behavioral elements such as simplification, salience, and cognitive load
reduction minimize confusion and help taxpayers understand the actions they may take are the most
effective and least burdensome to taxpayers. We recommend the IRS reconsider using a similar approach
to the EITC soft letters. TAS studies demonstrate that the cost of sending letters to taxpayers that
incorporate that information is outweighed by the amount of erroneous EITC claims the letters avert.

National Taxpayer Advocate 2018 Annual Report to Congress 91-104, at 102 (Most Serious Problem: Improper
Earned Income Tax Credit Payments: Measures the IRS Takes to Reduce Improper Earned Income Tax Credit
Payments Are Not Sufficiently Proactive and May Unnecessarily Burden Taxpayers).
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RESEARCH STUDY #2:
Study of Two-Year Bans on the Earned Income Tax Credit, Child Tax Credit, and
American Opportunity Credit

PROBLEM
The Internal Revenue Code (IRC) authorizes the IRS to ban taxpayers from claiming certain
refundable credits (the Earned Income Tax Credit (EITC), the Child Tax Credit (CTC), or the
American Opportunity Tax Credit (AOTC)) for two years if it determines that the taxpayer
claimed the credit recklessly or with intentional disregard of rules and regulations. A review of a
representative sample of cases in which the bans were imposed as a result of audits of tax year 2016
returns shows the IRS often did not follow its own procedures:
■

In 53 percent of the cases, required managerial approval for imposing the ban was not secured;

■

In 82 percent of the cases, the IRS did not adequately explain to the taxpayer why the ban was
imposed as required;

■

In 61 percent of the cases in which the auditor was required to speak to the taxpayer before
imposing the ban, no such conversation took place; and

■

In 54 percent of the cases in which taxpayers submitted documents, it appeared from the
documents submitted that the taxpayer believed he or she qualified for the credit.

These improper bans deprived taxpayers, if they were otherwise eligible for a credit in the ensuing
two years, of significant tax benefits. For example, taxpayers who were banned from claiming EITC
lost almost $5,000 on average.
Moreover, the IRS may exercise its summary assessment authority to disallow credits that taxpayers
claim while a ban on that credit is in effect. Thus, affected taxpayers may not receive a notice
of deficiency that would permit them to file a petition with the Tax Court for review of the
disallowance. In other situations, taxpayers may be required to petition the Tax Court multiple
times to remove the effect of an erroneously imposed ban.

TAS RECOMMENDATIONS
[RS 2-1] R
 evise procedures for imposing two-year bans to require IRS employees to speak with
the taxpayer in every case before imposing a ban.
[RS 2-2] S uspend the practice of automatically imposing two-year bans.
[RS 2-3] C
 onduct quality reviews for at least three years in every case in which the IRS
proposes to impose the two-year ban.
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IRS NARRATIVE RESPONSE
The IRS continually strives to balance service and compliance initiatives to ensure fairness for all
taxpayers, including by ensuring appropriate application of the statutory two-year ban on certain
taxpayers who made improper prior claims of these credits.
We have taken significant steps in educating our employees and the public regarding the two-year
ban imposed by the Internal Revenue Code. We provide written guidance on the ban assertion
in the Internal Revenue Manual and yearly Continuing Professional Education training for our
employees. In addition, we revised the CP79, We Denied the Credits you Claimed, and CP79A,
We Denied the Credits you Claimed and Applied a Two-Year Ban, notices issued to inform taxpayers
of the requirement to recertify. We also revised Form 8862, Information to Claim Certain Credits
After Disallowance, and Publication 596, Earned Income Credit, to educate taxpayers about the
Earned Income Tax Credit (EITC) requirements and the two-year ban.
We continue to ensure Correspondence Examination Technicians (CETs) understand the proper
application of the two-year ban. CETs are encouraged to use sound professional judgment to make
decisions on the adequacy of documentation when considering the proposal of the two-year ban
during the audit process.
Disallowance of the EITC, the Child Tax Credit/Additional Child Tax Credit (CTC/ACTC), or
the American Opportunity Tax Credit (AOTC) for multiple years is not considered on its own to be
enough reason to impose the two-year ban. The ban is asserted based on the facts and circumstances
of each case, the taxpayer’s response, and a prior audit history that indicates whether the taxpayer
has recklessly or intentionally disregarded the rules and regulations when claiming the credits.
The majority of EITC two-year ban cases are generated from the systemic proposal of the bans on
taxpayers who are being audited for the third or fourth time, and who therefore are aware that they
are ineligible to claim the credit and have established a pattern of reckless or intentional disregard of
the rules and regulations in continuing to improperly claim it. There is no systemic process for the
assertion of the two-year ban for the CTC/ACTC or the AOTC.
Managerial approval is required for every case in which the CET proposes to assert the two-year
ban. We will conduct a sample review of two-year ban cases to evaluate if managerial approval was
secured and if imposing the two-year ban was the right action. We will also review the existing
guidance for conducting managerial reviews of the two-year ban, and determine if revisions are
warranted to ensure the reviews consider prior-year audits.

TAS COMMENTS ON IRS NARRATIVE RESPONSE
The IRS’s agreement to review a sample of cases to determine whether the required managerial
review was secured and whether the ban was properly imposed should help identify problems that
could lead to inappropriate bans.
The IRS’s response contains a statement that raises concern. It references “taxpayers who are being
audited for the third or fourth time, and who therefore are aware that they are ineligible to claim
the credit and have established a pattern of reckless or intentional disregard.” (Emphasis added.)
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The fact that a taxpayer has been audited, even more than once, does not mean that the taxpayer
understands the complex rules for claiming a credit and knows that he or she is ineligible for it. For
example, a taxpayer may claim the EITC with respect to a different qualifying child than in the year
that was previously audited, or the current audit may show the taxpayer erred in claiming the credit
but for a different reason than in a previous audit. Even if the taxpayer understood the rules as a
result of a previous audit, those rules may have changed. Moreover, as the TAS study shows, the IRS
imposed the two-year ban on taxpayers who were previously audited only once, sometimes many
years ago.

6

TAS
Recommendation

[RS 2-1] R
 evise procedures for imposing two-year bans to require IRS employees to speak with
the taxpayer in every case before imposing a ban.

IRS
Response

See above for the IRS narrative responding to this recommendation.

IRS
Action

See above for the IRS narrative responding to this recommendation.

TAS
Response

In any event, the applicable statutes do not authorize the IRS to impose a ban simply because the
IRS perceives a “pattern” of noncompliance. The IRC authorizes the IRS to impose two-year bans
following a final determination that the taxpayer’s claim of credit was due to reckless or intentional
disregard of rules and regulations.6 The requisite state of mind must be ascertained and not merely
presumed to exist.

The IRS’s narrative does not address the recommendation set forth in RS 2-1. TAS contends that talking
with the taxpayer would reduce the rate at which bans are erroneously imposed and would allow the IRS to
determine the taxpayer’s state of mind.

IRC §§ 32(k)(1)(B)(i); 24(g)(1)(B)(i); and 25(A)(b)(4)(a)(ii)(I).
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TAS
Recommendation
IRS
Response

See above for the IRS narrative responding to this recommendation.

IRS
Action

See above for the IRS narrative responding to this recommendation.

TAS
Response

The IRS’s narrative does not address the recommendation set forth in RS 2-2. The IRS response
acknowledges that it automatically imposes two-year bans on claiming EITC (and not on CTC/ACTC or
AOTC).

TAS
Recommendation

[RS 2-3] C
 onduct quality reviews for at least three years of every case in which the IRS proposes
to impose the two-year ban.

IRS
Response

See above for the IRS narrative responding to this recommendation.

See above for the IRS narrative responding to this recommendation.

TAS Response

[RS 2-2] Suspend the practice of automatically imposing two-year bans.

IRS
Action

Appendix 1
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It is unclear why the IRS proposes to replicate the 2013 and 2019 TAS studies by reviewing a sample of
two-year ban cases rather than adopting this recommendation. Perhaps the results of the IRS’s study
will lead it to conclude, as TAS did, that every two-year ban case should be reviewed. The IRS’s proposed
review of its existing guidance to “determine if revisions are warranted to ensure the reviews consider
prior-year audits” will not reduce the types of inappropriate bans identified by this study. The IRS is
already considering prior-year audits and imposing EITC bans solely because the taxpayer was previously
audited. In such cases, the ban may be inappropriate, and this automated process seems inconsistent
with the statutory requirements. TAS looks forward to the study’s results.
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RESEARCH STUDY #4:
Study of the Extent to Which the IRS Continues to Erroneously Approve Form
1023-EZ Applications

PROBLEM
Organizations recognized by the IRS as exempt under Internal Revenue Code (IRC) § 501(c)(3)
may be exempt from federal tax, and contributions to them may be tax deductible. For decades,
Form 1023, Application for Recognition of Exemption Under Section 501(c)(3) of the Internal
Revenue Code, was the IRS form organizations used to request recognition of IRC § 501(c)(3)
status. Form 1023-EZ, Streamlined Application for Recognition of Exemption Under Section
501(c)(3) of the Internal Revenue Code, was introduced in 2014. It is a truncated version of Form
1023, consisting mainly of checkboxes, and requires applicants to attest, rather than demonstrate,
that they meet the requirements for IRC § 501(c)(3) status.
One of the requirements for IRC § 501(c)(3) status is that the organization satisfy an “organizational
test,” which generally means its organizing document (articles of incorporation, for a corporation)
must contain adequate purpose and dissolution clauses. Form 1023-EZ applicants are not required
to submit their organizing documents to the IRS; they merely attest that the organizational test has
been met. Although some states make articles of incorporation available online at no charge, the
IRS does not retrieve and review these publicly-available articles of incorporation when it evaluates
a Form 1023-EZ application (unless the application is one that is randomly selected for predetermination review).
In 2015, 2016, and 2017, TAS studied representative samples of articles of incorporation for
corporations from 20 states that make articles of incorporation viewable online at no cost and
whose Form 1023-EZ had been approved by the IRS during the preceding year. The studies found
that between 26 percent and 42 percent of the time, the approved organizations did not meet the
organizational test and thus did not qualify for the exempt status the IRS had conferred. In 2019,
TAS repeated the study and found that 46 percent of the approved organizations did not qualify for
IRC § 501(c)(3) status.
The 2019 study also found that some states provide form, or template, articles of incorporation.
Depending on the template, corporations that use the template are virtually guaranteed to meet, or
fail to meet, the organizational test. A review of other information that applicants provide on Form
1023-EZ, such as their websites, may provide useful insight about whether the organization qualifies
for exempt status.
Form 1023-EZ was revised in 2018 to require applicants to provide a description (in 255 characters
or less) of their mission or most significant activities. However, according to IRS procedures, the
described mission or activities need only be “within the scope of IRC § 501(c)(3)” to be deemed
sufficient. According to the 2019 study results, the IRS made erroneous determinations more
frequently after it added the description field.
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TAS RECOMMENDATIONS
[RS 4-1] R
 equire Form 1023-EZ applicants to submit their organization documents as part
of the application and make a determination only after reviewing the organizing
documents.
[RS 4-2] Review Form 1023-EZ applicants’ websites, if any, before making a determination.
[RS 4-3] A
 scertain the frequency with which applicants’ descriptions of their mission and
activities on Form 1023-EZ result in referrals of the application for further review,
and if such further review is infrequent, conduct additional training on procedures for
evaluating Form 1023-EZ applications.
[RS 4-4] R
 evise IRS procedures to require reviewers to determine whether applicants’
descriptions of their mission and activities on Form 1023-EZ clearly identify an
exempt purpose, rather than requiring a determination of whether the mission or
activity is “within the scope” of IRC § 501(c)(3).

IRS NARRATIVE RESPONSE
Legal and factual inaccuracies bias the implications of the statistically unrepresentative study, leading
to recommendations that transgress taxpayer rights while increasing burden.
For example, the study asserts that a “common defect in organizations’ purpose clauses was a lack
of specificity.” Yet Treas. Reg. § 1.501(c)(3)-1(b)(1)(ii) provides that as few as two words “shall be
sufficient for purposes of the organizational test” if “the articles state that the organization is formed
for charitable purposes” (emphasis original). Moreover, the study highlights the organizational test,
almost to the exclusion of all other requirements, even though imperfect organizing documents
do not necessarily preclude the organization from actually operating within its exempt purpose.
Consequently, the recommendation to submit organizing documents would increase taxpayer burden
without a proportionate benefit to Federal tax compliance.
The study admits that the 2018 addition to Form 1023-EZ of a brief narrative description of “the
organization’s mission or most significant activities” was at “the National Taxpayer Advocate’s
insistence,” before conceding that this additional information “Does Not Appear to Have Affected
the Erroneous Approval Rate.” On the contrary, the study contends that “erroneous determinations”
then became “more frequent”. However, some of the determinations TAS deems “erroneous” may
actually encompass organizations engaged in permissible activities such as: “low-cost or long-term
loans” to “businesses that will provide training and employment opportunities for the unemployed
or underemployed residents” (Rev. Rul. 74-587); low-income housing “for resale at cost” (Rev. Rul.
67-138); “educational programs” and “making mortgage loans” to needy borrowers that encourage
“purchasing homes” to “combat community deterioration” (Rev. Rul. 68-655); and “awarding
scholarships based on scholastic ability” even “without regard to financial need” (Rev. Rul. 69-257).
Accordingly, TAS’s recommendation to “clearly identify an exempt purpose” in the narrative
description runs counter to taxpayer positions that a court could accept. Likewise, the
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recommendation to review applicants’ websites risks converting the determination “based
solely upon the facts, attestations, and representations contained in the administrative record”
(Rev. Proc. 2020-5 § 3.05) into an examination of external evidence, which could compromise
the applicant’s right to judicial review, which is also “on the basis of the administrative record”
(T.C. Rule 217). The IRS has procedures for reviewing the applicant’s website if warranted
(IRM 7.20.9.4.5.1(6)).
Finally, the IRS retained a research firm to assess the EZ process including the referrals for further
review prior to final determination. The research firm did not recommend more review, finding
no evidence that requiring current Form 1023-EZ filers to file the long Form 1023 would lower
the approval rate or increase the denial rate. Empirically, the premise that the EZ form skews the
outcome or grants exempt status to unqualified applicants is unsubstantiated.

TAS COMMENTS ON IRS NARRATIVE RESPONSE
All four of the TAS studies on the frequency with which the IRS erroneously approves Form
1023-EZ applications are of representative samples from the population of states that make articles
of incorporation available to the public online, based on information contained in IRS databases.
The studies each set out in detail the methodology that was used to analyze the data, and the
methodology has remained essentially unchanged since the first study in 2015. To make the study
results comparable over the years, we adapted the methodology to accommodate changes in available
data, such as the increase in the number of states that make articles of incorporation available online
at no cost.
As all the research studies make plain, TAS analyzed representative samples to determine whether
organizations whose Form 1023-EZ application was approved met the organizational test required by
IRC § 501(c)(3). It is indeed possible that some organizations are operated for an exempt purpose,
but if they did not also satisfy the organizational test, then they should not have been recognized as
exempt. (See Treasury Regulation § 1.501(c)(3)–1(a)(1), which provides that “[i]f an organization
fails to meet either the organizational test or the operational test, it is not exempt.”) As the IRS
notes, a charitable purpose can be shown in few words, which is consistent with our treatment of
California organizations that merely filed a form on which they checked a box captioned “charitable.”
We treated these organizations as having adequate purpose clauses.
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IRS Response
TAS
Recommendation

[RS 4-2] Review Form 1023-EZ applicants’ websites, if any, before making a determination.

IRS
Response

The 2019 study shows that failing to review organizing documents caused the IRS to erroneously approve
applications for exempt status 46 percent of the time (i.e., of 347 organizations in the 20-state sample,
159 did not meet the organizational test). For example, the IRS approved the Form 1023-EZ submitted by
an organization whose entire purpose, according to its articles of incorporation, was “to provide financial
assistance to family members with mental health illness.” This organization’s articles of incorporation
do not identify any exempt purpose. Moreover, the articles may actually prevent the organization from
operating to further public rather than private interests – they effectively prevent it from meeting the
operational test. This organization, like other organizations whose Form 1023-EZ is erroneously approved,
may not report and pay tax on income that should be subject to tax, and donors may claim deductions
for contributions to it that should not be deductible. In comparison to the potential negative impact on
tax administration caused by erroneous approvals, requiring Form 1023-EZ applicants to provide their
organizing documents does not present an unreasonable burden.

See above for the IRS narrative responding to this recommendation.

IRS
Action

See above for the IRS narrative responding to this recommendation.

See above for the IRS narrative responding to this recommendation.

TAS
Response

See above for the IRS narrative responding to this recommendation.

IRS Action

[RS 4-1] R
 equire Form 1023-EZ applicants to submit their organization documents as part of the
application and make a determination only after reviewing the organizing documents.

TAS Response

TAS
Recommendation

Appendix 1

The IRS routinely reviews the websites of applicants that are selected for predetermination review (see IRM
7.20.9.2.6), so we continue to recommend that the IRS require review of all applicants’ websites as part of
the determination process.
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TAS
Recommendation
IRS
Response

See above for the IRS narrative responding to this recommendation.

IRS
Action

See above for the IRS narrative responding to this recommendation.

TAS
Response

The IRS’s narrative does not address the recommendation set forth in RS 4-3. TAS has never
recommended that Form 1023-EZ applicants be required to submit Form 1023, so the outside research
firm’s recommendation (or lack of recommendation) on that point seems irrelevant.

TAS
Recommendation

[RS 4-4] R
 evise IRS procedures to require reviewers to determine whether applicants’ descriptions
of their mission and activities on Form 1023-EZ clearly identify an exempt purpose,
rather than requiring a determination of whether the mission or activity is “within the
scope” of IRC § 501(c)(3).

IRS
Response

See above for the IRS narrative responding to this recommendation.

See above for the IRS narrative responding to this recommendation.

TAS Response

[RS 4-3] A
 scertain the frequency with which applicants’ descriptions of their mission and
activities on Form 1023-EZ result in referrals of the application for further review,
and if such further review is infrequent, conduct additional training on procedures for
evaluating Form 1023-EZ applications.

IRS
Action

Appendix 1

Form 1023-EZ now requires applicants to provide a short description of their mission or most significant
activity. This requirement has been in place since 2018. TAS expected that the short descriptions may
have lowered the erroneous approval rate, but TAS’s 2019 study did not show lower erroneous approval
rates compared to previous TAS studies of representative samples from the same 20 states — the
erroneous approval rate was actually higher in the most recent study (46 percent in the 2019 study,
compared to 37 percent in the 2015 study, 26 percent in the 2016 study, and 42 percent in the 2017
study). We believe further research would be helpful to determine the effect of the short descriptions
on the rate of erroneous approvals. We noted some of the short descriptions the applicants provided,
such as “Promoting cultural relationships thru food and activities” or “Build new homes to be sold to low
income families,” warranted further review, such as reading the applicant’s articles of incorporation. TAS
is not recommending that a determination as to exempt status be made solely on the basis of the short
description, or that the IRS make determinations that are inconsistent with judicial precedent, but rather
that the IRS review the descriptions more rigorously to determine whether additional information is needed
before making a determination.
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